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Aberdeen Cable 7V Service, Inc., et al. 475 
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- -F.C.C..69-1280 


dee BEFORE THE 
"|. FEDERAL COMMUNICATIONS COMMISSION 
Wasianxerox, D.C. 20554 


In Re ; 
Ayerprex Canin TY Service, Inc., Anerveen, | SR-6699-N 
S. Dax. 3 SR-66911-N 
AND 
TY Sicxa, Co.-or Averpren, Asenvren,} SR-7695-N 
S. Dax. 
. Requests for Special Relief Filed Pursu- 
ant to Section 74.1109 of the Commis- 
sion’s Rules 


Moexroraxpum Orrxion np Orver 
(Adopted November 19, 1969) 


By rr Commission: Cramoaax Bere nor particiratine ; Commis- 
SIONER BARTLEY CONCURRING IN THE: kESULT; COMMISSIONER 
JOIINSON DISSENTING. 

1. On May 15, 1969 and June 19, 1969, respectively, Aberdeen Cable 
TV Service, Inc. and TV Signal Co. of Aberdeen gave notifica- 
tion pursuant to section 74.1105 of the Commission’s rules of their 
intentions to commence CATV operations at Aberdeen, S. Dak., carry- 
ing the following iclevision signals: KXAB-T'V (NBC, ABC), Aber- 
deen, S. Dak.; KDLO-TV (CBS). Florence, S. Dak.; KORN-TV 
eee Mitchell. S. Dak.; KIESD-TV (educational), Brookings, 

. Dak.; and WI'CN-TV (independent), Minneapolis, Minn.? Aber- 
deen is within KXAB-TV's predicted grade A contour and within 
KDLO-TV's predicted grade B coniour.? On June 15, 1969, a group 
which calls itself the Citizens Committee Against Monopolization of 
TV filed a petition for special relief directed against Aberdeen Cable's 
proposal, and South Dakota Television, Inc., licensee of KNAB-TYV, 
filed a petition for special relief also directed against. Aberdeen Cable. 
On July 14, 1969. Midcontinent Broadcasting Co., licensee of station 
KDLOZULV, filed a petition for special relief directed against TV 
Signal Co.'s proposal. } 

2. The petitions directed against Aberdeen Cable invoke the manda- 
tory stay provision of section 74.1105(c) of the rules, and seek perma- 
nent denial of nuthorization of its proposed service. The petitions argue 
that the validity of Aberdcen Cable's franchise is in doubt, and that, 
since the proposed CATY system is a subsidiary of Midcontinent 


aScoas Co. amended its June 19 notification to delete KFME-TV 
, 


thie can Vesearch Tureau groups Aberdeen fn the Sioux Falls, S$. Dak., 
0 arket (ARE-92), Aberdeen is not within the predicted grade A contour of any 
_ Stoux Falls station. 
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Broadeasting Co., Commission authorization should be withheld in 
view of the proposed restrictions in docket 18397 on cross-ownership 
of CATV systems and television stations, Midcontinent’s petition 
against TV Signal Co. invokes the mandatory stay provision to pret 
yent TV Sienal Co. from commencing service before the petitions 
eainst Aberdeen Cable are acted upon, Midcontinent argues that if 
V Signal Co. goes forward while Aberdeen Cable is stayed, it will 
gain competitive advantage. Oppositions have been filed in each case, 
and Midcontinent has replied. ' 
3. The petitioners herein have not persuaded us that issuance of 
special relief would be warranted * on the basis of their rather con+ 
clusory allegations. Compare Quincy Cablerisjon. 1ne.. F.C.C. 67-931, 
9 FCC. 2d 822. Naturally, this decision does not forestall appropriate 
action should we later determine to adopt a general policy limiting 
television CATV cross-ownership.* 
4. Aberdeen Cable has presented uncontradicted evidence that, 
under South Dakota law, there is presently no judicial stay against 
* Aberdeen Cable's franchise, and that, as a result of 2 prior Jower 
court action voiding a challenge to the franchise, its franchise is 
presumptively ‘valid and in effect. In these circumstances, Citizens 
Committee’s reliance on Laurel Cublecision, Inc. F.C.C. 67-1206, 
10 F.C.C. 2d 604, for the proposition that the Commission will defer 
action when a franchise is in litigation is misplaced. Unlike Laurel 
Cablevision. it is clear here who the potential franchisees are, definite 
carriage proposals have been made, and all requisite pleadings have 
been filed. Thus, there is no federal purpose ov reason of comity for 
delay. 
3. Midcontinent’s mandatory stay against TV Signal Co. is pre- 
sented as a delaying tactic which it is willing to withdraw if the 
petitions against Aberdeen Cable are dismissed or denied. Jn these 
cireumstances, there is no Commission policy which would appear to 
justify further delay of TV Signal’s proposal. 
In view of the foregoing, the Commission finds that the proposed 
operations of Aberdeen Cable TV Service, Inc.'s and ‘TN Signal 
Co. of Aberdeen’s CATV systems at Aberdeen, S. Dak., would be 
consistent with the public interest. : 
Accordingly, /t « ordered. That Aberdeen Cable TV Service, Inc, 
and TV Signal Co. of Aberdeen -lre authorized to commence 
operation of their proposed CATV systems at Aberdeen, S. Dak., as 
proposed in their section 74.1105 notifications of May 15, 1969, and 
Juno 19,1969 (as amended). a 
It és further ordered, That the petition for special relief filed by The 
Citizens Commitice Against Monopolization of TV on June 15, 1969, 
Is denied. 


nz the consiste 
ss in docket Na, 
rever, ete that mutually ox 
shader iet importation of stati 
(Mountain Microwave Corp., T7035 
an, 
aking and Notice of Inquiry In Docket 
- % . the Comm wm neted that it did net 
1 grandfather . +a With any cress-ownership rules: in its plead- 
ings, \berdecn Cable indi Suwa rss of the possibility of future divestiture, H 
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It is further ordered. That the petition 
South Dakota Television, Inc., on June 13, 1969, /s denied. 
Tt ds further ordered. That the petition Sor special relief filed by 
Midcontinent Broadcasting Co., on July 14, 1969, /x denied. 
4 Bepenar, COMMUNICATIONS Commission, 
- Bux Fy Warnn, Secretary. 
: 20 F.C.C. 2d 
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¥.C.C. 70-550 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 


Wasixerox, D.C. 20554 _- 


In Ke 
Awexpyenr or Parr 15 To Revise tHe Liar 
S. Dax. SR-6699-N (RK) 
Requests for Special Relief Filed Pur- SR-66911-N (KR 
sunnt to Section 14.1109 of the Commis- 
sion’s Rules 


) 


MayrornaxpUmM Oriniox AND Orvrnr 
2 (Adopted April 1, 1970) 


By sie Comission = Cuamnman Burcu NOT PARTICIPATING; COMMIS- 
SIONER Banrury CONCURRING IX pe RESTIT; COMMISSIONER 
JouNSON VISSENTING + Commussionr: H, Rex LXE ABSENT. * 

4. On December. 12, 1969, LV Signal Co.. of Aberdeen, proposed 
operator of a CATV system at Aberdeen, S. Dak., and 2 group calling 
itself ‘Lhe Citizens Committee Against Monopolization of TY filed a 
joint petition for reconsideration directed against 2 portion of the 
Commission's action in ‘Aberdeen Cable TV Service. [ne- ¥.C.C, 69- 
1280, 20 ¥.C.C, 2¢.475. In the cited action, the Commission denied 
Citizens Committee's petition for special relict, which sought perma- 
nent denial of authorization of Aberdeen Cable TV Service. Inc.’s, 
proposed CATY system at Aberdeen, S. Dak. and authorized Aber- 
deen Cable to commence jts proposed operation. The present petition 
is opposed by Aberdeen Cable, and TY Signal, and Citizens Com- 
mittee have replied. 

9, Jn support of their petition for reconsideration, TV Signal and 
Citizens Committee argue: (a) That the Commission erred in judg- 
ment, although not in Jaw, by authorizing Aberdeen Cable's operation, 
since the propozed restrictions in docket No. 18597 on cross-ownership 
of CATV systems and television stations would prohibit such an 
authorization: ? () that ‘Aberdeen Cable does not really intend to 
provide the CATY services proposed, but rather is following strike 
application tactics to discourage or delay TV signal's proposed CV’ Vv 
service; (¢) that section 1.52 of the Commission's rules requires £anc- 
tions against Aberdeen Cable since the Commission determined that 
Aberdeen Cable tiled a petition Invoking the mandatory =tay provision 
of section 74.1105(c) of the ruies asa delaying tactic: and (@) that the 
Commission failed to consider Citizens Committce’s allegation of 


“Notice of Proposed —inle Making and Notice of Inquiry" 
V.C.C, Wl aie. the Commission proposed to pe 
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*Fezional CATV concentration by Aberdeen Cable’s parent company) 
when ring on Citizens Committee's petition. : 
3. We rule on petitioners’ arguments 2s follows: (a) Petitioners’ 
issertions regarding rezolut jon of the cross-ownership aspect of docket 
®No. 18397 are incre speculation. ‘The Commission has put. Aberdeen 
Cable on notice that divestiture is 2 possibility, and, under section 
74.1109(f) of the rules, we are committed to expeditions resolution 
of petitions involving new CATY service: ()) this allegation ix not 
adequately supporte 


d: (¢) petitioners have misconstrued the Com: 
mission's statement. The delay noted resulted from Aberdesn Cable's 
invocation of the mandatory stay provision to preserve the CATY 

t status quo in Aberdeen during the Commission proceedings, not from 
an attempt to obstruct Commission processes. It is the latter type of 
Calay to which section 1.52 js directed; and (¢) in the cited action, the 
Commission treated petitioners’ rather conclusory allegaticns con- 

* cerning Midcontineni'’s CATY interests, among others. The notice df 
proposed rulemaking, supra, contains genera] proposals concerning 
multiple ownership of CATY systems, including the res ional concen- 
tration aspect. As with the cross ownership issue, our denial of special 
relief with respect to petitioners’ multiple-ownership allegations does 
not. forestall appropriate action should we later adopt rules limiting 
CATV multipl¢e-ownership or regional concentrations. | 

“In view of the foregoing, the Commission finds that its action in 
F.C.C. 69-1280, 20 F.C.C. 2d 475, was consistent with the public 

¢ interest. . . 
Accordingly, Zt ts ordered, That the “Joint Petition for Reconsidera- 
tion” filed December 12, 1969. by TY Signal Co. of .\berdeen and The 
Citizens Committee Against Monopolization of TV, directed against 
the Commission’s action in F.C.C. (69-1280, 20 F°.C.C. 2d 405, /s deni, 

Frperap ComMonicaTions COMMISSION, 

. Ben F. Warne, Secretary, 
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UNIPED STATES DEPARTMENT OF JUSTICE | 
| 
WASHINGTON, D.C. 2033 


Address Reply to the ! 


Division Indicated | 


and Refer to Initials and Nuinber | 
RWMcL : CDM : December 9, 1969 
60-211-0 


John P. Cole, Jz., Esquire 
Cole, Zylstra & Raywid 
2011 Eye Street, N. W. 
Washjngton, D.C. 20006 


rr nn a ee 


" Re: Cable TV - Aberdeen, South Dakota | 
: | 
Dear, Mr. Cole: | 


This is in reply to your letter of November 25, isking 
tha: the Antitrust Division investigate Midcontinent 
Broddcasting Company's proposed operation of a cable 
television system in Aberdeen, South Dakota. It appears 
that Aberdeen is presently served by one TV station, two 
radio stations, and one evening and Sunday newspaper, 
none of which are owned or controlled by Midcontinent 
Broadcasting. The grade "B" contour of Midcontinent's 
KDLO-TV does, however, include Aberdeen. In addition, you 
have stated that the validity of Midcontinent's franchise 
to dpexate a cable TV system in Aberdeen is currently being 
litigated in the state courts. Finally, the Federal Commuri- 
cations Commission has considered the contention that Mid- 
continent's cperation of the Aberdeen cable TV system would 
not ‘be in the public interest, and has ruled in favor of 
Midcontinent. . 

We have reviewed this matter and have concluded that 
an investigation by the Antitrust Division would not be 
warranted. 


Sincerely yours, 


RICHARD W. McLAREN! 
Assistant Attorney General 
Antitrust Division 


By: Charles D, Mahaffie, Jr. 
Chief, General Litigation Section 
| 
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FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D.C. 20554 


July 7, 1970- 


IN REPLY RCFER TO: 


Charles J. McKerns, Esquire 
Dow, Lohnes & Albertson 
1225 Connecticut Avenue 
Washington, D. C. 20038 


Dear Mr. McKerns: 


This is in reply to your letter of July 2, 1970, on behalf of Mid- 
continent Broadcasting Company, in which you requested clarifica- 
tion of the Commission's July 1, 1970 Secmd Report and Order in 
Docket No. 18397. 


The factual basis of your request is as follows: 


Midcontinent, alone and with others, has over the 
past several years acquired a number of CATV 
authorizations within the Grade B contour of its 
operating television stations. */ These authoriza- 
tions were in the form of ordinances issued by the 
respective city councils, a method thought by all 
concerned, including appropriate city legal officers, 
to result in fully adequate and valid authorizations. 
In a number of instances these systems have been 
constructed and have become operational, all long 
prior to July 1, 1970. However, recently the Supreme 
Court of the state of South Dakota has held that CATV 
systems are public utilities and that throughoat the 
state CATV ordinances must be approved by public 
referendum.to qualify them as CATV franchises. 
This decision was reaffirmed by the state Supreme 
Court on June 30, 1970. 


ee ee " 

sf Station KELO-TV, Sioux Falls, South Dakota; 
Station KDLO-TV, Florence- Watertown, South | 
Dakota; Station KPLO- TV, Reliance, South Dakota 


APPENDIX 4, 


{ | 
Charles J. McKerns, Esq. -2- July 7, 1970 
e 


Midcontinent is still pursuing such legal remedies | 
as remain available with respect to this decision. 
However, in order to protect its positim in a 
number of communities it must submit to public 
referendum in the near future. Several of these 
franchise elections are scheduled for mid-July. | 
You point out that the Second Report provides for a three-year 
divestiture period "as to ownership interests proscribed herein 

if such interests were in existence on or before July 1, 1970." 
(Sectiom 74.1131(d)). You request clarification that an "ownership 
interest'! represented by an ordinance previously granted in a 
manner thought by all concerned to be valid is a sufficient interest 
to come within the three-year divestiture provision. 


The obvious purpose of the provision in Section 74. 1131(d) ig to 
treat fairly parties who had expended significant sums in acquiring 
ownership interests in CATV systems, now proscribed by the Com- 
missim's cross-ownership rule. The cut-off selected was July 1, 
1970 -- the date of issuance of the Second Report. If, for example, 
a franchise had been granted on or before that date, then the three- 
year period would be afforded; after that date, the interest was 
proscribed. | 


In the unusual facts stated by you, Midcontinent would be deemed 

to have “ownership interests’ which were in existence on or before 

July 1, 1970. Some of the systems have been constructed and have 
become operational ; clearly, as to such systems, fairness dictates 

the affording of the three-year divestiture period. While the strongest 
equities are presented as to such systems, the fact is that Midcontinent 
expended funds as to all its systems and obtained an "ownership interest" 
‘thought to be valid prior to July 1, 1970. That being the case, the Com- 
mission would afford the three-year divestiture period to all Mid- 
continent systems as to which authorization by governmental entities 
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| 

| 

| 

| 
Charles J. McKems, Esq. _ July 7, 1970 
| 

| 


(e.g., city councils) had been granted on or prior to July 1, 
1970. It is understood, however, that by July 1, 1973, Mid- | 
continent would be required to divest itself of any interest 
in such systems which would be contrary to the provisions of 
| 
| 


74. 1131(a). 


Sincerely, 


\ Ce 
Quy ; 
Dean Burch 
Chairman 
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FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D.C. * 20554 


"IN REPLY REFER TO; 


Charles J. McKerns, Esquire 
Dow, Lohnes & Albertson 
1225 Connecticut Avenue 
Washington, D. C. 20038 


Dear Mr. McKerns: 


This & with further reference to the Commission's July 7, 1970 letter 

to yousin connection with the impact of the Commission's Second Report 
and Order in Docket No. 18397 upon Midcontinent Broadcasting Company. 
Midcoftinent was previously granted several CATV franchises in South 
Dakota which must now be submitted to public referendum. 

The charge is made that "to unfairly enhance its competitive position in 
a hotly contested referendum in Aberdeen. .., Midcontinent is pub-.- 
liciziug [my] letter as official Washington sanctioning of its operations 
previously declared illegal by the Supreme Court of South Dakota 4 a 4 
(Letter of Mr. John P, Cole, Jr., dated July 10, 1970) 
| 

I do not of course know whether this charge is correct or not. I would 
simply stress that I expect from a Commission licensee scrupulous ad- 
herence to the truth in such circumstances -- namely, aes my letter is 
not in any way “official Washington sanctioning" of your operations, but 
only states that soe would be. accorded the three- yee divestiture period. 


In ruling that Midcontinent would have three years to gent in those cases 
where it had earlier been granted what had been considered valid franchises, 
the Commission was not declaring that Midcontinent had any special 

- equities going for it in the South Dakota local elections, nor was there any 
intent to favor in any way the referendum bid of Midcontinent or of any 
other applicant similarly situated. In fact, the Commissign's letter was 
based upon the premise -- which continues to be operative -- that Mid- 

- continent, at best, would have to dispose of any interest it/wins in the 

voting, the only question being whether it would be required to dispose 

of its interests immediately or at the end of a three-ycar period. 


Sincer aise 


“Dean Burch 
_ Chairman 


cc: Cole, Zylstra and Raywid 
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¢ 


Aberdeen Cable TV Service, Inc., (FCC 70-350) 22 F.C.C.2d 
239 (1970) 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA 


No. 24238 


TV SIGNAL COMPANY OF ABERDEEN and 
THE CITIZENS COMMITTEE AGAINST 
MONOPOLIZATION OF TV, 
Petitioners, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA 
Respondents, 


ABERDEEN CABLE TV SERVICE, INC., 
Ke Intervenor 


On Petition For Review of Orders 
of the Federal Communications Commission | 
| 


BRIEF FOR PETITIONERS 


STATEMENT OF THE CASE 
lz: Preliminary Statement 


- This is a petition for review of memorandum 


| 
opinions and orders of the Federal Communications Commission 


[20 F.C.C.2d 475 (1969), 22 F.C.C.2a 239 (1970) Jwhich 


authorized Aberdeen Cable TV Service, Inc. to commence 


operation of its CATV system in Aberdeen, South Dakota, 


denied the Petition for Special Relief filed by the Citizens 
Committee Against Monopolization of TV, and denied the Joint 
Petition for Reconsideration of TV Signal Company of 
Aberdeen and the Citizens Committee Against Monopolization 
of TV. The F.C.C.'s action in authorizing services by 
Aberdeen Cable TV and in denying the aforementioned 
petitions was in conflict with its duopoly policy and 

its established rules regarding diversification of 
communications media, and in addition was inconsistent 

with its proposed cross-ownership policy. Furthermore, 

the Commission's failure to consider the merits of 

TV Signal's allegatiors regarding these matters was 

contrary to its "case-by-case" diversification of control 
policy as announced initially in F.C.C. Docket No. 15415. 
This inaction by the Federal Communications Commission, 

in refusing to consider Petitioners' contentions and 
authorizing services in conflict with existing and 

proposed rules of the Commission, constituted abuse of 
administrative authority and has caused to TV Signal 


Company of Aberdeen severe competitive injury. 


The petition for review was filed pursuant 


to §402(a) of the Communications Act of 1934, as amended, 


47 U.§. C.§402 (a) - 


2. The Proceedings Before the FCC 


In March 1966, the Federal Communications 


Commission asserted jurisdiction over all community 

LY 

antenna television ("CATV" or "cable TV") systems _ and 
2/ | 

adopted rules regulating systems. See Second Report 
| 


and Order, 2 F.C.C. 2d 725(1966); 47 C.F.R.§74.1101-1109. 


Its jurisdiction to regulate CATV systems was upheld by 
the Supreme Court in United States v. Southwestern Cable 
| 
| 


Co., 392 U.S.159(1968) . 


Section 74.1105 of the FCC's regulations, 


47 C.F.R.§74.1105(a), provides that CATV systems Snes 
! 


ly A CATV system picks up television signals by nae 

of a high antenna located at a point of good reception, 
amplifies them and carries them into a community by means 
of a cable or microwave transmission, and then distributes 
them by cable to the homes of individual subscribers who 
pay a monthly fee and commonly an initial charge. See 

47 C.F.R.§74.1101(a). An excellent contemporary discussion 
of the history of CATV development and regulation is set 
forth in the companion cases (decided one week apart) of 
United States v. Southwestern Cable Co., 392 U.S. 159 (1968) 
and Fortnightly Corporation v. United Artists, 392'U.S.390(1968) . 


: \ 
2/ The text of these rules is reproduced as Appendix I hereto. 


to commence new or expanded CATV service must first give 
notice to local television broadcast stations. Upon the 
giving of such notice, local television stations and any 
interested persons are entitled to file petitions pursuant 
to §74.1109 of the F.C.C.'s rules, 47 C.F.R. §74-1109, 
challenging the new or expanded service. The filing of such 
a petition invokes the automatic stay provision of 
§74.1105(c), 47 C-F-R. §74.1105(c), which provides that, 
upon the filing of a petition under §74.1109, new service 
which is challenged in the petition shall not be commenced 
until after the F.C.c. has issued a ruling on ‘the petition. 
On May 17, 1969, Aberdeen Cable TV Service 
‘filed with the F.C.C. copies of its notice of proposed new 
CATV service in Aberdeen, South Dakota.2/ Aberdeen Cable TV 
Service, Inc. is a wholly-owned subsidiary of Midcontinent 
Broadcasting Company (hereinafter Midcontinent), licensee of 
television station KDLO-TV, operating on Channel 3 in 
Watertown-Florence, South Dakota, which encompasses Aberdeen 


within its service contour. Thus, Aberdeen Cable's proposal 


——— nl 


3 
~ petitioners received the local notice, which was 
dated April 17, 1969, on May 15, 1970. 


contemplated operation of its CATV system within the 


service contour of a television broadcast station licensed 


on 2 ee 
to its parent, Midcontinent. Midcontinent also has extensive 
media interests throughout South Dakota, as well as in) 
| 


licensee of KELO-TV, KDLO-TV and KPLO-TV, all television 


Wisconsin, Nebraska and Iowa. Midcontinent is the 


stations licensed to the State of South Dakota.4/ 


a 


zy Midcowtinent's three VHF stations in Sioux Falls, 
Watertown (Florence) and Reliance are credited by the 
American Research Bureau with circulation in counties | 
comprising 94% of South Dakota's population. Its net | 
weekly circulation exceeds the combined circulation of 
all other TV stations in the state. In a state with 
only 22 towns with a population of 3,000 or more, 
Midcontinent now owns or controls 16 of 20 CATV systems 
or franchises. Midcontinent also owns: KDLO-FM, Water- 
town, where it is a CATV applicant; KELO-AM and FM, | 
Sioux Falls, where, in combination with the only other 

TV station in that Top 100 market, it also holds the | 
CATV franchise; WKOW-TV and AM, and CATV in Madison, | 
Wisconsin; and CATV in Aberdeen, Highmore, Huron, Madison, 
Miller, Pierre, Redfield, Webster and Winner, South 
Dakota and nearby Pipestone, Minnesota, Valentine, 
Nebraska and Storm Lake, Iowa. In combination with 
Duhamel Broadcasting Enterprises, the next largest TV) 
empire in the State, (KOTA-TIV, Rapid City, KDUH-TV, 
Hay Springs and KHSD -TV, Deadwood-Lead) , Midcontinent 
also has CATV systems in Belle Fourche, Deadwood, Hot 
Springs, Lead, Spearfish and Sturgis, South Dakota. 
Midcontinent's combined CATV service areas (existing | 


systemseor franchises it controls) give it exclusive | 
coverage of 59% of the State's population residing in 
towns of 3,000 or more and 70% of the population residing 
in towns where CATV has been authorized. Finally, it 


also owhs WLOL-AM and FM, Minneapolis and WAOW-TV, Wausau. 
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Midcontinent Broadcasting Company sought, 
and obtained on August 12, 1968, a permit to construct 
and operate a CATV system in Aberdeen, South Dakota. 
The issuance of this permit was subsequently invalidated 
by public referendum. The validity of this referendum 
requirement and its necessity as a condition to the 
commencement of CATV services in a South Dakota community 
have regently been upheld by unanimous opinion of the 
Supremej Court of that peateee/ 

Believing that it would be premature for the 
Commisdion to permit Midcontinent's subsidiary Aberdeen Cable 
to proceed with its proposed CATV services in Aberdeen, and in 


view of the Commission's proposed restrictions on cross-owner— 


ship of CATV systems by television stations within their 


6 
predicted service bees! and its general policy 


against media concentration, the Citizens Committee Against 


Ee 


A copy of this decision, in which the State Supreme 
Court found Midcontinent to be without authority to 
conduct CATV services in Aberdeen, is included herein as 


Appendix II. 


6/ on December 13, 1968, the F.C.C. released a Notice of 
Proposed Rule Making and Notice of Inquiry wherein the 
F.c.C. proposed to prohibit the common ownership of a CATV 
system and television broadcast station within the service 
Contour of the latter. 15 F.C.C.2d 417, 426 (1968). A 
copy of the relevant portion of the Notice, relating to 
media diversification, is included herein as Appendix III. 
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Monopolization of pyl/ (hereinafter Citizens Committee) 
filed wip the Commission, on June 13, 1969, pursuant to 
47 C.F.RG 574.1109, a petition for special relief 
seeking invocation of the automatic stay provisions of 


| 
| 
47 C.F.R. §1105(c) to prevent Aberdeen Cable TV Service, 


Inc. (hereinafter Aberdeen Cable) from commencing new 


the Federal Communications Commission to permanently 


prohibit Aberdeen Cable from furnishing such services 


| 
| 
CATV services in Aberdeen, South Dakota, and requesting 
| 
| 
. 
| 


On November 19, 1969, the Commission adopted 


its Memorandum Opinion and Order, 20 F.C.C.2d 475 (1969) 


denyiig the Petition for Special Relief of the Citizens 


Committee Against Monopolization of TV. It found, : 


‘principally, that the pendency®/ of litigation before | 


the Supreme Court of South Dakota regarding the validity 


of the franchise (and, in particular, the public referendum 


Peeeeens) was not a sufficient bar to prevent 
Midcontinent from commencing CATV services in Aberdeen, 
and that the question of media concentration did not 


warrant grant of the relief requested by the Citizens 


Se ————— 
i The Citizens Committee is comprised of a represent 
eross-section of the public of the City of Aberdeen, | 
South Dakota, who are concerned with the monopolizatil 

- of the communications media in the City of Aberdeen, 
the surrounding area, by Midcontinent Broadcasting 
Company and its subsidiaries. 

= at the time the Commission issued its decision, the 

Supreme court had not yet rendered its decision upholding 

the rezerendum requirement. 
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Committee in view of the fact that the Commission had 
not acted finally on its proposal to bar TV-CATV roses 
Ganeshone 
On December 22, 1969, TV Signal Company of 
Aberdeen? 2/ and the Citizens Committee Against Monopolization 
of TV jointly petitioned the Federal Communications 
Commission for reconsideration of its order authorizing 
Aberdeen Cable TV Service to commence operation of its 
CATV system in Aberdeen. They argued principally that, 
in view of the proposed rules of the F.C.C. which would ban 
cross-ownership of a CATV system and a TV station within 
the service contour of the latter, it would be unwise for 
the Commission to authorize services which would conflict 
with the proposed rules if subsequently adopted. And, as 
noted in the Joint Petition, the inadvisability of so 
doing was heightened by the unlikelihood that the 


Commission would, at such time, require divestiture by 


a TV peconsce of a CATV system within its service contour. 


The Comission, in denying the Joint Petition for 


Reconsideration, dismissed these assertions as mere 


9/ whe F.C.C. subsequently denied a motion filed by TV 

Signal on May 6, 1970 requesting that Aberdeen Cable's authoriza- 
tion be set aside in view of the South Dakota Supreme 

Court's decision declaring Aberdeen Cable's franchise invalid. 


sl) TV Signal Company of Aberdeen is a duly authorized 

CATV operator in Aberdeen, South Dakota. TV Signal has 
satisfied local and state requirements by securing a 
franchise to render CATV services in Aberdeen and by success— 
fully putting its CATV proposal to public referendum in 
Aberdeen. 


speculafion. 

On May 14, 1970, Petitioners requested the 
Federal Communications Commission to stay the effect of 
the above described orders pending petition to the United 
States Court of Appeals for the District of Columbia i 
for review of the Commission's orders. Said petition 
for review was filed with this Court on May 15, 1970. | 
Petitioners' request for stay is still pending before | 
the Commission. | 

On June 25, 1970, the Federal Communications 
Commission adopted rules prohibiting cross-ownership of 
television stations and cable TV systems within a single 
market. Second Report and Order,in Docket No. 18397, 
23 F.C.C.2d 816(1970)12/ The rules, as adopted, : 
prohibit exactly that which the Commission authorized | 
(only two months prior) in the aforementioned orders, 
and to which Petitioners' opposition was directed. 

On June 30, 1970 Petitioners moved this Court 
to remand the controversy to the F.C.C. with direction to 
reopen and resolve the matters raised below Constistene 
with the Commission's newly adopted rules prohibiting 


cross-ownership. This motion was denied by Order of the 


Court dated September 2, 1970. 


i1/ A copy of the rules is included herein as Appendix Iv. 


ARGUMENT 


CATV SYSTEMS ARE DIRECTLY COMPETITIVE 
WITH TELEVISION STATIONS FOR NEWS, 
ADVERTISING AND PROGRAMMING 

Cable television is, in many respects, in direct 
competition with television broadcast stations for news, 
entertainment and advertising. Since CATV can provide 
an abundance of channel space at a relatively low cost 
per channel and greatly expand the opportunities offered 
by the communications media while reducing the high 
entry barriers that presently characterize the broadcast 
media, a cable TV system and television station operating 
in the same community may very well be directly competitive 
for various types of local news and advertising. 
Similarly, locally originated programming viewed on a 
CATV system may be, for many purposes, sufficiently 
interchangeable with television stations as to present 
a direct competitive situation. 

The F.C.C. has recognized this competitive 


‘situation in its First Report and Order, in Docket No. 


18397, 19 F.C.C.2d 201 (1969). There, it remarked that 


the potential of the cable technology force for enhancing 


communications services to the public stems from its 
expanding channel capacity. Noting that it has long 
been a basic tenet of national communications policy 
that the widest possible dissemination of information) 
from diverse and antagonistic sources is essential 
to the yelfare of the public, the Commission observed 


that there was a marked absence of diversity of 


« i 
programming available to the viewing public. It viewed 
CATV as an alternative source of program origination, 


but one whose significance would be diminished in the 

case of common ownership by a broadcast station serving 
the same community. The clear effect of combined | 

ownership of similar (and for many purposes identical) 
television media in the same market would be to reduce 
the diversity of news and information sources available 
and to lessen the degree of competition for advertising 
in these media. 


i 
. | 


Recent developments have also suggested a growing 


appreciation on the part of the Department of Justice 
that a: competitive relationship may exist between a 1 
station and cable TV system serving a single community, 


and that common ownership of the two is inconsistent 
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with the public interest. 12/ In a series of significant 


submissions by the Department of Justice in Docket 

18397, the Department recognized CATV's developing 

role as both a natural and potential competitor to 
television stations in the same market. Noting that 
because CATV can provide an abundance of channels at 

a relatively low cost per channel, and recognizing 

cable TV's role as an emerging source of local 
originations, the Department of Justice viewed CATV 

as an actual and potential competitor to television 
stations in the same market. It reasoned that common 
control of the two might eliminate this direct competition 
as well as retard the growth of "the yet unrealized 
potential for CATV to provide new avenues of competition 
in the local market for advertising, news and entertainment." 
Comments of the Department of Justice, in Docket 18397, 


16-18, 20 (April 5, 1969). 


12 
yi We note that the Department of Justice, by letter 


dated December 9, 1969, refused to investigate the problems 
of media concentration discussed here. We suggest, 
however, that the Department's briefly stated decision 

did not relieve the Commission of its obligation to 
enforce its own media concentration and cross ownership 
policies in this case. 


“there can be little doubt that CATV systems 
and television stations serving a particular community 
are likely to be direct competitors in terms of news, | 
entertainment and advertising services.. In view of 
relevant federal regulatory policies, any action 
(such as common ownership of two television outlets 
serving the same community) which tends to lessen existing, 
or retard potential, competition within a particular | 
market must be found to contravene the public interest. 


Il 


: 
COMMON OWNERSHIP OF A CATV SYSTEM AND TELEVISION STATION 
IS ANTITHETICAL TO THE PRO-COMPETITIVE POLICIES | 

UNDERLYING THE COMMUNICATIONS ACT 


The evils of cross-ownership of cable systems) and 
mete stations within the same market are essentially 


| 
an extension of a now familiar problem -- concentration 


of control of the media of mass aonmnicoaiens =! 


Concentration of control of broadcast stations has long 


& 
Se 


s/ See Notice of Inguiry, in Docket No. 17371, 7 F.C.C.2d 

853 (1967) at para. 2, where the Commission stated — 
...the promised emergence of CATV systems with 
programming capability in the large metropolitan 
markets requires that we begin to consider the 
application of more traditional policies and rules 
on concentration of control, duopoly, and diversifica- 
tion of mass-media. 

Recognition of cable systems as "mass-media" is compelled 

by their accelerating emergence as originators of television 

programs --a development the Commission will require of all 

but the smallest systems under its First Report and Order, 

in Docket 18397, supra. 
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been a subject of the eGreo le concern. In addition 

to its allocation policies which are designed to promote 
multiplicity of local stations ,14/ the F.C.C. has adopted 
multiple ownership rules that limit concentration of 

control of the allocated stations both on a nationwide 

basis and within individual communities. See 47 C.F.R. 

§§ 73.35, 73-240, and 73.636. The F.C.C.'s duopoly 

rule, which prohibits one person from owning or 

controlling within the same market two stations in 

the same broadcast service, was recently extended to ban common 
ownership in the market of any two full-time stations in any 
broadcast service. First Report and Order, in Docket 18110, 
22 F.C.C.2a 306 (1970). 


The F.C.C. has explained its multiple ownership 


rules as designed to promote maximum diversification of 


ownership of programming sources and viewpoints [see 

e.g., Report and Order in Docket 15627, 13 F.C.C.2d 

357 (1968)], and thus to further what the Supreme Court 

has. recognized as a First Amendment principle: that 

"the widest possible dissemination of information from 
d@iverse and antagonistic sources is essential to the welfare 


—_— 


14 
4/ See,e.g-,Sixth Report and Order on Television 
Allocations, 7 R-R. 599, 620 (1952). 
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of the public...". Associated Press v. United States, 

326 U.S. 1, 20 (1945); see also Scripps-Howard eae 

v. F.C.C., 189 F.2d 677, cert. denied, 342 U.S. 830. “The 
- Commissgon has also based these rules on the pongness ional 

purpose,embodied in the Communications Act: 


One of the basic underlying consid- 
erations in the enactment of the 
Communications Act was the desire 

to effectuate the policy against 

the monopolization of broadcast 
facilities and the preservation 

of our broadcast system on a 

free competitive basis ... This 
Commission has consistently adhered 

to the principle of diversification 

in order to implement the congressional 
policy against monopoly and in order 

to preserve competition ... Simply 
stated, the fundamental purpose of this facet 
of the multiple-ownership rules is to 
promote diversification of ownership 

in order to maximize diversification 

of program and service viewpoints as well as 
to prevent any undue concentration of 
economic power contrary to the public 
interest. [18 Fed. Reg. 7797 (1953)]. 


Judicial recognition of the evils of mass media 


concentration has been widespread. In F.C.C. Ve 


Pottsville Broadcasting Company, 309 U.S. 134, 137 (1940); 


the Court stated that "Congress moved under the spur, 
of a widespread fear that in the absence of governmental 
control the public interest might be subordinated to 


monopolistic domination in the broadcast field." See 


also nbtional Broadcasting Company v. U.S-, 319 U.S, 


190, 219 (1943). And, in Mansfield Journal Company 
v. F.C.C., 86 U.S. App. D.C. 102, 180 F.2d 28 (1950) 


this Court stated that "(m)onopoly in the mass 
communication of the news and advertising is contrary to 
the public interest, even if not in terms proscribed 
by the antitrust laws." In addition, the multiple- 
ownership rules have been upheld by the Supreme Court, 
United States v. Storer Broadcasting Co., 351 U.S. 192, 
205 (1956), as were the provisions of the PCiCeaS 
"chain broadcasting regulations" imposing multiple- 
ownership restrictions on networks, National Broadcasting 
Co. v. United States, 319 U.S. 190, 206-208 (1943). 

This commitment to the promotion of competitive 
conditions in the dissemination of news and advertising 
as an important objective in applying the statutory 


standard of “public interest, convenience and necessity"15/ 


—_———————————— 


15/ "Tt is axiomatic that American industries be effectively 
competitive and undue concentrations of power should be 
avoided. These propositions are accepted national policy. 
“They are imbedded in the Communications Act as well as in 
the antitrust statutes and they underlie the American 
free-enterprise system.” Notice of Proposed Rulemaking, 
Docket 16068, F.C.C. 65-457, adopted June 21, 1965. 
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has also been reflected in individual licensing proceedings 


where the F.C.C. has emphasized the desirability of 
preserving alternative ownership of news sources in 


same community. McClatchey Broadcasting Co. v- F.C.C. 


99 U.S. App. D.C. 195,239 F.2a 15 (1956), cert. denied, 


353 U.S. 918 (1957); Port Huron Broadcasting Co., 5 F.C.C. 
| 


177 (1938); see also Policy Statement on Comparative 


Broadcast Hearings, 1 F.C.C.2d 393 (1965), F.C.C. Network 


Broadcasting, Report of Network Study Staff to the Network 
Study Committee, 64-106 (1957). And this has been stated 
even in non-comparative license proceedings: 


In any proceeding, comparative or not, 
the Commission [F.C.C.] has an obligation 
to determine whether a potential grant 
will result in a concentration of control 


ee 


of communications media inconsistent with 
the public interest. [Miami Broadcasting 

° Co., 1 R.R.2d 43, 48 (1961) J [Emphasis 
added] . ; 


In so doing, the F.C.C. considers (among other factors) 


npn AS F A a 16/ 
the significance of the applicant's media interests &/ 
in terms of number and size, with reference to the 


area covered, circulation, and the size of the audience. 


Policy Statement on Comparative Broadcast Hearings, 


supra. at 394-5; Miami Broadcasting Co., supra at 48. 


held that ownership of a local CATV system should be 
considered on the diversification issue. Lorain 
Community Broadcasting Co., 13 F.C.C.2d 106 (1968), 
reconsid. denied 14 F.C.C.2d 604 (1968). : 


16/ a recent F.C.C. Review Board decision specifically 
| 
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The F.C.C. has long been concerned about ownership 
patterns in the cable industry. In 1959, the F.C.C. issued 
its first report addressed to CATV operations, in which it 
noted that cross-ownership between a cable system and a 


television station in the same community might be inconsistent 


with the policy against duopoly. CATV Systems and Auxiliary 


Television Services, 18 R-R. 1573 (1959). In 1964, the 


F.C.C. again addressed itself to the question of 
cross-ownership. In Lompoc Valley Cable TV, 2 RR. 

24 22 (1964), the Commission examined the subject in 

acting upon a transfer of an application for broadcast licenses. 
It stated that the question was also presented: 


... (a)s a matter of policy, whether a 
multiple owner should be permitted to 
acquire’ extensive holdings in the community 
antenna field or whether the policy 
underlying the Commission's multiple 
ownership rules requires that the Commission 
strive to prevent such entry. 


The Commission did not answer this question in Lompoc 
Valley, but it did express an opinion subsequently in 
the Rust Craft Broadcasting case, 36 F.C.C. 1549, 1550, 
(1964), where it stated in regard to cross-ownership 
between VHF licensees and cable systems in the same 
community: 


Where a CATV operator seeks to acquire 

the only television station in the community, 
guestions are raised which normally do not 
arise in connection with transfer 
applications. We believe it more healthy to 
have these entities -- which compete with 
each other for the attention and support 

of the public -- in separate hands in the 
ordinary case. 
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Although the Commission approved the proposed 
transfer, this Court was unsatisifed by this aisposition; 
it held that the Commission should not have approved the 
station's transfer without a hearing... It described the 


policy against duopoly as "a major public interest," 


and directed the Commission to consider the 


applicability of that policy to the proposal to combine 

the cable system and television station. Citizens TV Protest 
Committee v. F.C.c. 121 U.S. App. D.C. 50, 348 F.2d 56 (1965). 
vommectee meio 


Although the hearing by the Court was never held because 


the case was mooted by sale of the cable system, what | 
was clear from this Court's holding was that the Commission 


is required to give more than a mere passing examination 
| 


to the cross-ownership implications of any proposed 
action which would affect the diversity of media services 
in a particular community. 


Subsequently, the F.C.C. instituted an investigation 
2 


into the’ effects of common ownership of cable 


systems and television stations. Notice of Inquiry in the 


Matter Acquisitions of Community Antenna Television 
Systems Dy Television Broadcast Licensees, Docket No. 15425, 
29 F°R. 5416 (1964). This investigation, terminated in 1965, 
ee ee Se in April of 1967. The F.C.C. announced that 
the SELEY reason for resuming its investigation was the 


| 
emergence of CATV systems in larger communities and the 
| 
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ene S trend toward program origination by CATV 
systems. Finally, oh December 13, 1968, Docket 18397 was 


instituted inquiring! into, in part, the problems posed by 


cross-ownership of a television station and CATV system within 


17/ 


the “7 B contour of the television station. “— 


It is evident that the Communications Act, rules 
promulgated thereunder, and the policies which underlie 
the regulatory provisions adminstered by the Commission, 
all have in commca one distinct characteristic -- they are 
all designed to foster the greatest possible degree of 
competition in the provision of communications services to 
the public. Common ownership of a cable system and a TV 
eae a single:'community would significantly lessen 
competition in the provision of television services 
and must, therefore, be considered antithetical to the public 
interest. And where, as here, the problem is exacerbated 
by the vast media interests of Midcontinent throughout the 
State of South Dakota, the Commission clearly abused 
its discretion in authorizing Aberdeen Cable ny to proceed. 


ae 


17/ Subsequent to the filing of the petition for review 
herein, the Commission issued its Second Report and Order 
in Docket 18397, 23 F.C.C.2d 816 (1970) adopting its 
proposed prohibition of cross-ownership between 
television stations and cable TV systems. Therein, 

it concluded that . 


the public interest would be best served by 

the adoption of a rule prohibiting local 
cross-ownership'of CATV systems and television 
broadcast stations. Such a rule would further the 
Commission's policy favoring diversity of 

central over local mass communications media. 

[23 F.C.C.2d at 820] 


IIl 


CROSS-OWNERSHIP IS IN CONFLICT WITH FEDERAL 
? ANTITRUST LAWS AND THEIR UNDERLYING 
POLICIES 


Se ee 
| 


| 
The national policies embodied in both the Connenie 
rate Act and the antitrust laws compel a presumption 
that fe combination of two competitors, each of which 
possesses a substantial market share (and each of which is 
practically invulnerable to competitive entry), would 


threaten the public interest. In this regard there |can 


be little doubt that the Communications Act carries a 
i 


e nis : a len 
pro-competitive purpose, and that antitrust considerations 
| 


must necessarily be accorded weight in the Commission's 
| 
determinations. See United States v. Radio Corporation of 


America, 358 U.S. 334, 359 (1959); Northern Natural, Gas Co. v. 


F.P.C., 130 U.S.App. D.C. 220, 399 F.2d 953 (1968). When 
viewed in light of the clear and applicable federal policies 


favoring competition, it is readily apparent that gross- 


ry | 
ownership between a television station and a cable system in 


the community obliterates several forms .of competition whose 
i | 
present arj future significance is considerable. | 


In assessing the competitive, or anti-competitive, 
effect of a questioned action, it is first necessary to define 
the market in which the action occurs. In the case of cross- 
ownership, it is clear that the relevant market consists of the 


service contour of the television station and the overall 


"community" situated therein. 


In United States v. Philadelphia National Bank, 
374 U.S. 321, 359 (1963), the Court stated that "(t)he 
area of effective competition...must be charted by careful 
selection of the market area in which the seller operates, 
ana to which the purchaser can practicably turn for supplies.” 
374 U.S. at 359, citing Tampa Electric Co. v. Nashville Coal 
Co., 365 U.S. 320, 327. Philadelphia National Bank suggests 
that a geographic market should include only those suppliers 
who provide a service which is a reasonable alternative for 
ordinary customers. See United States v- Pabst Brewing Co., 
384 U.S. 546 (1966). This is for all practical purposes, 
the service contour of the station which primarily serves 
the particular community. 

Similarly, it is necessary to define a relevant product 
market. In Lorain Journal v. United States, 342 U.S. 143 (1951), 
the Court treated "mass dissemination of news and advertising" 
by iccal media as a relevant product market. 342 U.S. at 147. 
Thus, in terms of television service, and in view of the 
wide recognition of the competitive relationship between CATV 
and broadcast television, the product market is the community 
served in common by a CATV system and a television station. 

"Congress intended to leave competition in the business 
of broadcasting..." Federal Communications Commission v. 


Sanders Brothers Radio Station, 309 U.S. 470, 475 (1940). 


This pronouncement of the Supreme Court clearly reflects that 
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the antitrust laws (as well as the public interest 
standard of the Communications Act) are reflective of the 
national policy in favor of competition. Thus, for example, 
the anfitrust laws prohibit horizontal mergers between 

direct competitors, particularly in industries with high 
barriers to entry, unless the merging companies have extremely 
small eee shares or one of them is a failing company. 
See,~e.g., United States v- Von's Grocery 384 U.S. 270 (1966). 
Png eee of a TV station and a CATV system in the same 
marketlwould no doubt involve market shares in the local 
segich Sez the provision of television services of at least 
the magnitude involved in Von's Grocery (8%). This antitrust 
evaluation is based upon the premise that “competition is 
likely, to be greatest when there are many sellers, none of 
which has any significant market share." United states v. 


penance nit National Bank, 374 U.S. 321, 363 Sr As the 


punber of competitors becomes fewer, "the greater is the 


likelihood that parallel policies of mutual advantage, not 


U 
competition, will emerge. That tendency may well be thwarted 


" 


by the presence of small but significant competitors. 
~Umiteg-States v. Aluminum Company of America, 377 ULS. 271, 
284 (1964). 


i 
The Supreme Court has on several occasions declared 
| 
illegal a merger between a potential entrant and an! existing 


competitor in a concentrated market. See United States v. 
| 


El Paso Natural Gas, 376 U.S. 651 (1964); F.T-C. V- 
Proctor & Gamble Co., 386 U.S. 568 (1967); United States v-. 
Penn-Olin Chemical Co.-, 378 U.S. 158 (1964). 

In this regard, the Department of Justice has also 
observed: 


Common ownership of a CATV system and a 
television station not only eliminates the 
existing competition, but eliminates the 

yet unrealized potential for CATV to 

provide new avenues of competition in the 

local market for advertising, news, and 
entertainment. Where the existing television 
channels are fully allocated, CATV really 
offers the only way that additional competitors 
can enter this market. Ina market with few 
competitors, potential competition is an 
important economic consideration. 

[Footnote omitted]. [Comments of the Department 
of Justice in Docket 18397, supra at 20 


Reasoning that there are necessarily few alternatives 
for television advertising and programming even in the largest 
metropolitan areas, it viewed as undesirable the reduction of 


this number by common control of any two of them. Thus, the 


Depar#ment of Justice has concluded that the economic policies 


reflected in the antitrust principles supported the 
Commission's proposal to eliminate cross-ownership of 


CATV systems and television stations in the same market. 


IV 


CONCLUSION 


Cross-ownership of TV and cable outlets in the same 


market, particularly where combined with extensive other 


media imterests in a state, may have manifest anti- 


competitive consequences which conflict with the basic 
| 


pro-conmpetitive policies underlying the Communications 


Act and the antitrust laws. Even absent any likelihood 


of adoption of the Commission's proposed prohibition||of 
TV-cab}e cross-ownership, the Commission would have been 

required to consider, prior to authorization, the potential 
anti-competitive consequences of authorizing services which 


a \ 
create@ this cross-ownership situation. This is a necessary 
| 


consequence of the Commission's decision in Miami Broadcasting 


Company, supra, the decision of this Court in Citizens TV 
es, Committee, supra, and the broad public interest standard 
of the Communications Act. This obligation was enhanced by 

the Batons at the time of the Commission's actions, of 


adoptior of its proposed cross-ownership ban. The Commission's 


refusal to consider Petitioners' cross-ownership arguments, 


i 
and itg attempt to dispose of this issue by stating that, in 
| 
the event of adoption of the cross-ownership prohibition, any 
| 
concentration problem created by authorization of Aberdeen 


Cable's proposal services could be remedied by requiring 
e 1, 


divestiture, constituted serious neglect of its responsi- 
pility to consider the very basic issue of the media 
concentration implications of the proposed services. This 
error is manifested by the F.C.C.'s subsequent adoption 
of the cross-ownership prohibition. 

®his abuse of discretion has caused substantial 
ome injury to TV Signal Company, from which TV Signal 
Company seeks relief. TV Signal has been subject to 


competition from a CATV operator who has not met even the basic 


state and local requirements for operation of a CATV system 


in Aberdeen, South Dakota. And the citizens of Aberdeen 


and the State of South Dakota, as represented by the Citizens 
Committee Against Monopolization of TV, have been made to 
suffer monopolization of their community's media outlets and 
evasion of their validly promulgated local and state laws 
because of the F.C.C.'S condonation of Aberdeen Cable's 
flagrant disregard of these laws. 

For the foregoing reasons, Petitioners pray that the 
Court set aside and vacate the orders of the Federal 
Communications Commission authorizing Aberdeen Cable TV 
Service, Inc. to commence CATV services in Aberdeen, South 
Dakota; enjoin Aberdeen Cable TV Service, Inc. from continuing 


the unlawful rendition of CATV services in Aberdeen; and 


remand the matter to the F.C.C. with instructions that 


the controversy be resolved in accordance with this Court's 
| 


opinion. 


Of Couhsel: 
Cole, Zylstra & Raywid 


2011 Eye Street, N.W. 
Washington, D.C. 20006 


September 18, 1970 


Respectfully submitted, 


Roger E. Zylstra 
2011 Eye Street, N.W. 
Washington, D.C. 20006 


Attorney for Petitioner 


Ss 


TV Signal Company of Aberdeen, 


and Citizens Committee 
Monopolization of TV 


; Against 
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SUBPART K—CCMMUNITY ANTENNA 


TELEVISION SYSTELAS 


§$74.1100 Cross reference. 
See § 74.11. 


$74.1101 Definitions. 
(2) Community antenna television system. The 
term “community antenna television system” (“CATV 
system”) means any facility which, in whole or in part, 
receives directly or indirectly over the air and aniplifies 
or otherwise modifies the signals transmitting programs 
broadcast by one or more television stations and dis- 
fributes such signals by wire or cable to subscribing 
members of the public who pay for such service, but 
such term shall not include (1) any such facility which 
serves fewer than 50 subscribers, or (2)\ any such 
facility which serves only the residents of one or more 
apartment dwellings under common ewnership, control, 
oF Mavazement, and commercial establishments located 
go the premises of such an apartment horse. 

(b) Television station ; tclczision broadcast station; 
television translator station. The terms “television 
Station” avd “television broadcast station” mean any 
(levision broadcasting station operating on a channel 


(a 
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regularly assigned to its community by § 73.606 of this 
chapter. The term “television translator station” 
means 2 television broadcast translator station as 
Ocfined in § 74.701 of this chapter. A television trans- 
lator station which is licensed to and rebroadecasts the 
programing of 2 television broadcast station within 
that station’s Grade B contour, shall be decimed an 
extension of the originating station. 

(c) Principal community contour. The term “prin- 
cipal community contour” means the signal contour 
which a television station is required to place over its 
entire principal community by $73.G85(2) of this 
chapter. ; 

(a) Grade A-and Grade B contours. The terms 
“Grade A contour” and “Grade B contour” mean the 
ficld intensity contours defined in §73.683(a) of this 
chapter. 

(e) Network programing. The term “network pro- 
graming” means the programing supplied by a national 
television network organization. 

(f) Substontially duplicated. The term “substan- 
tially duplicated” means regularly duplicated by the 
network programing of one or more stations, singly or 
collectively, in a normal week during the hours of G to 
Li p.m., local time, for a total of 1£ or more bours. 

(g) Priority.. The term “priority” means the 
priority among stations established in § 72.1103(2). 

(h) Independent siction. The term “independert 
station” means a television station which is not 
affliated with any national television network 
organization. 

(i) Distant signal. The term “distant signal” 
means the signal of a television broadcast station which 
fs extended or received beyond the Grade B contour 
of that station. 

(j) Cadlecasting. The term “cablecasting” means 
programing distributed on a CATV system which has 
been originated by the CATV operator or by another 
entity. exclusive of broadcast signals carried on the 
system. 

(kx) Legally qualificd candidate. Tne term “legally 
qualified candidate” incans any person who has pub- 
licly announced that he is a candidate for nomination 
by a convention of a political party or for nomination or 
election in 2 primary, special, or general election, 
municipal, county, State, or National, and who mects the 
qualifications prescribed by the applicable laws to hold 
the oftice for which he is a candidate, so that he may 
be voted for by the electorate directly or by means of 
delegates or electors, and who: 
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Q) Mas qualified fora place on the ballot, or 

(2) Is eligible under the applicable iw to be voted 
for by sticker, by writing his name on the ballot, or 
other method. and (i) has been duly nominated by a 
political party which is commenly known and rega rded 
‘ns such, or (ii) makes a substantial showing that he is 
a bona fide candidate for nomination or office. ~ > 
(§74.1107 pars (j) & (k) adopted eff. phe nnd II 
(6S)-6] 


'§74.1103 Requirements relating to distribution of 
television signals by community antenna (clevision 
systems, 

‘No community antenna televisior system shall supply 

\€o Sts subscribers signals broadcast by one or more 

‘television stations, except in accordance with the fol- 


lowing conditions: 

(a) Stations required to ve carricd. Within the 
Uwits of its channel capacity, any such CATV system 
‘sball carry the signals of operating or subsequently au- 
thorized and operating televixion broadcast and 100 
‘watts or higher power translator stations in the fol- 
lowing order of priorits, upon the request of the li- 
censce or permiltee of the relevant station : 

(1) First, all commercial and noncommercial edu- 
cational stations within whose principal community 
contours the system or the community of the system 
fs located, in whole or in part; 

(2) Second, all commercial and noncommercial edu- 
‘eational stations within whose Grade A contours the 
‘system or the community of the system is located, in 
whole or in part; 

(3) Third, all commercial and’ noncommercial edu- 
‘eational sta’ ons within whose Grade B contours the 
‘system or the community of the system is located, in 
whole or in part; and 

(4) Fourth, all commercial and noncommercial edu- 
‘eational translator stations operating in Lhe community 
‘of the system, in whole or in part, with 100 watts or 
higber power. 

“(b) Exceptions. Nothwithstanding the require 
ments of paragraph (a) of this section, 

(1) Ihe system need not carry the signal of any 
station, if (i) that station’s network programing is 
substantially duplicated by one or more stations of 
higher priority, and (ii) carrying it would, because 
\of limited channel capacity, prevent the system from 
carrying the signal of an independent commercial sta- 
tion or 2 noncommercial educational station. 

(2) In cases where (i) there are two or more signals 


of equal priority which substantially duplicate cach 
other, and (ii) carrying all such siznals would, be- 
cause of limited channel capacity, prevent the system 
from carrying the signal of an independent commercial 
station or a noncommercial educational station, the 
system need not carry all such substantially duplicat- 
ing signals, but may select among them ito the extent 
necessary to preserve its ability to carry the signals 
of independent commercial or noncommercial educa- 
tional stations. 

(3) The system need not carry the signal of any tele- 
vision translator station if: (i) The system is carrying 
the signal of the originating station, or (ji) the system 
is within the Grade 3 or higher priority contour of 2 
station carried on the system whose programing is sub- 
stantially duplicated by the translator; Provided, hoi 
ever, That where the originating station! is carried in 
place of the translator station, the priority for pur- 
poses of paragraph (¢) of this section shall be that of 
the translator station unless the priority of the origi- 


‘ nating station is higher. 


(4) In the crent that the system operates, or its 
community is located, within the Grade B or higher 
priority contours of both a satellite and its parent sta- 
tion, the system need carry only the station with the 
higher priority, if the satellite station and its parent 
station are of equal priority, the system may select be- 
tween them. 

(c) Special requirements in the event of noncarriage. 
Where the system does not carry the signals of one or 
more stations within whose Grade B or higher priority 
contour it operates, or the signals of one or more 100 
watts or hizher power translator stutions located in its 
community, the system shall offer and maintain, for 
each subscriber, an adequate switching device to allow 
the subscriber to choose between cable land noncable 
reception, unless the subscriber affirmatirely indicates 
in writing that he does not desire this device. 

(a) Manner of carriage. Where the signal of avy 
station is required to be carried under this section, 

(1) The signal shall be carried Without material 
degradation in quality (within the limitations imposed 
by the technical state of the art) ; 

(2) The signal shall, upon request of the station 
licensee or permittee, be carried on the system on tbe 
channel on which the station is transmitting (where 
practicable without material degradation) 3 and 

(3) The signal shall, upon the request of the station 
Vicensee or permittee, be carried on the system on no 
more than one channel. | 
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(c) Stations entitled to program erclusivity. Any 
such system which operates, in whale or in part, within 
the Grade It or higher priority contour of any com- 
mercinl or noncommercial educational television station 
or within the community of a fourth priority television 
(ransiator station, and which carries the signal of such 
station shall, upor request of the station licensee oF 
permittee, maintain the station’s exclusivity 2s 2 pro- 
gram outict against lower priority or more distant 
eaplicating signals, but not against signals of equal 
priority. in the manner and to the extent specified in 
paragraphs (f) and (z) of this section. 

(f) #rogram erclusivitu; cxtent of protection, 
Where a station is entitled to prozram exclusivity, the 
CATY system shall, upon the request of the station 
leensee or permittee, refrain from duplicating any 
program broadcast by such station, on the same day as 
Its broadcast by the station, if the CATV operator has 
received notification from the requesting statien of the 
gate and time of its broadcast of the program and the 
date and time of any broadcast to be deleted, as soon as 
possible and in any event no later than 4S hours prior 
to the broadcast to be deleted. Upon request of the 
CATV system, such notice shall be given at least § days 
prior to the date of any broadcast to be deleted. 

(g) Exceptions. Notwithstanding the requirements 
of paragraph (f) of this section. ; 

Q) The CATV system need not delete reception of 2 
network progran) if, in so doing, it would leave avail- 
able for reception by subscribers. at any time, less than 
the programs of two networks (including those broad- 
enst by any stations whose signals are being carried 
and whose program exclusivity is being protected pur- 
svant to the requirements of this section) ; 

(2) The system need not delete reception of a net- 
work prozran: which is scheduled by the network be- 
tween the hours of G and 11 p-m., eastern time, but is 
broadcast by the station requesting deletion, in whole 
or in part, outside of the period which would normally 
be considered prime time for network programing in 
the time zone involved; 

(3) The ssstem need not delete reception of any 
program consisting of the broadeast coverage of @& 
speech or other event as to which the time of presenta- 
tion is of special significance, except where the pro- 
gram is being simultancously broadcast by 2 station 
entitled to program exclusivity; and 

(4) The system need not delete reception of any 
program which would be carried on the system in color 
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but will be broadenst in black and white by the station 
requesting deletion. 


$74.1105 Notification prior to the commencement of 
new service. 


(a) No CATV system shall commence operations in 
a community or commence supplying to its subscribers 
the signal of any television broadcast station carried 
beyond the Grade B contour of the station, unless the 
system has given prior notice of the proposed new serve 
ice to the licensee or permittee of any television broad- 
cast station within whose predicted Grade B contour 
the system operates or will operate, and to the licensee 
or permittee of any 100 watts or higher power trans- 
lator station operating in the community of the sy3- 
tem, and has furnished a copy of each such notification 
to the Federal Communications Commission, within 
sixty (G0) days after obtaining 2 franchise or entering, 
into a lease or other arrangement to use facilities; in 
any event, no CATV system shall commence such op- 
erations until thirty (30) days after notice has been 
given. Such notice shall be given by existing systems ~ 
which propose to add new distant signals at least thirty 
(30) days prior to commencing service and by systems 
which propose to extend lines into another community 
within sixty (CO) days after obtaining a franchise or 
entering into a lease or other arrangement to use facili- 
ties or where no new local authorization or contractual 
arrangement is necessary, at least thirty (30) days 
prior to commencing service. Where it is proposed to 
extend the signal of any noncommercial educational 
television station beyond its Grade B contour into a 
community with an unoccupicd reserved educational 
television channel assignment under § 73.606 of this 
chapter, the notice shall also be served upon the sup¢r- 
intendents of schools in the community and county in 
which the system will operate and the local, area, and 
State educational television agencies, if any. 

(b) The notice shall include the name and address 
of the system, identification of the community to be 
served, the television signals to be distributed, and the 
estimated time operations will comrocnce. 

(c) Where a petition with respect to the proposed 
service is filed. with the Commission, pursuant to 
§ 74.1109 of this chapter, within thirty (30) days after 
notice, new service which is challenged in the petition 
shall not be coinmenced until after the Commission's 
ruling on the petition or on the interlocutory question 
of temporary relief pending further procedures; Pro- 
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vided, howercr, That service shall not be commenced 
In Violation of the terms of any specified temporary 
relief or of the provisions of § 74.1107 of this chapter. 
Where no petition pursuant to § 74.1109 has been filed 
within thirty (39) days after notice, service may be 
commenced at any time thereafter, subject, however, 
to the provisions of § 74.1107. 

(d) The provisions of this section do not apply to 
any signals which were being supplied to subscribers 
in the community of the CATV system on March 17, 
1966, unless it is proposed to extend lines into another 
community. 

Nore 1: As vecd in § 74.1105. the term predicted Grade 
B contour” menns the sicld intensity contour defined in 
$73.CS3(a) of this chapter. the location of which 1s deter- 
mined exclusively by means of the calculations prescribed 
$n §73.G85 of this qmapter, 

Nore 2: As ured in § 74.1105, the term “television broadcast 
station” Sucludes foreign television broadcast stations. 


|. §74.1407 Requirement for showing in evidentiary 


hearing’s 1 Commission approval in top 160 tele- 


vision m: «cts; other procedures. 


(2) No CaTV system operating in a community 
within the predicted Grade A contour of a television 
broadcast station in the 100 largest television markets 
shall extend the signal of a television broadcast sta- 
tion beyond the Grade B contour of that station, @x- 
cept upon a showing approv el by the Commission that 
such extension would be consistent with the public 
{nterest, and specifically the establishment and healtby 
maintenance of television broadcast service in the area. 
Commission approval of a request to extend a signal in 
the foregoing circumstances will be granted where the 
Commission, after consideration of the request and all 
related materials in a full evidentiary hearing, deter- 
mines that the requisite showing has been made. The 
market size shall be determined by the rating of the 
American Research Bureau, on the basis of the net 
weekly circulation for the most recent year. 

(b) A request under paragraph (a) of this section 
sball be filed after the CATV system has obtained any 

“necessary franchise for operation or has entered into 
a lease or other arrangement to use facilities and shall 
set forth the name of the community involved, the 
date on which a franchise was obtained, the sizual or 
signals proposed to be extended Lerond their Grade B 
contours, the date on which copies of the notifications 
required by § 71.1105 of this chapter were filed with 
the Commission, and the specific reasons why it is 
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' 
urged that such extension fs consistent with the public 
Interest. Public notice will be given) of the filing of 
such a request, and interested partigs may file a re- 
sponse or statement within thirty (30) days after such 
public notice. A reply to such a respanse or statement 
may be Med within a twenty (20) day period there- 
after. ‘The Commission shall designate the request for 
an evidentiary hearing on issues to Ue specified, with 
the burden of proof and the burden of proceeding with 
the introduction of evidence upon the CATV system 
making the request, unless otherwise) specified by the 
Commission as to particular issues. | 

(¢) No CATV system, located so as to fall outside 
the provisions of paragraph (2) of this section, shall 
extend the signal of a television broadcast station 
beyond the Grade B contour of that station, where the 
Commission, upon its own notion or pursuant toa 
petition filed under § 74.1109, determives, after appro- 
priate proceedings, that such ‘extension would be incon- 
sistent with the public interest, taking into account 
particularly the establishment and healthy maintenance 
of television broadcast service in the area. = 

(a) The provisions of paragraphs! (a) and (b) of 
this section shall not be applicable to any signals w hich 
were being supplied by a CATV sy: stein to its subscrib- 
ers in a community on February 15, 1966, and pursuant 
to a franchise (where necessary) issued on or before 
that date: Provided, however, That any new franchise 
or amendment of an existing franchise after February 
15, 1966, to operate or extend the operations of the 
CATV system in the same general area or any extension 
into another community does come within the provi- 
sions of paragraphs (a2) and (b) of this section: And 
provided further, That no CATV system jocated in 2a 
community in the 100 largest televisidn markets, which 
was supplying to its subscribers on K ‘ebruary 15, 1966, 
a signal carried beyond its Grade 3 lcontour, shall ex- 
tend such service to new geographical areas within the 
same comunity where the Commission, upon yeti- 
tion fled under § 74.1100 by a television broadcast 
station or other interested person located in the area 
and after consideration of the respgnse of the CATV 
system and appropriate proceedings, determines that 
the public interest, taking into account the considera 
tions sct forth in the Sccond Report and Order in 
Docket Nos. 14895, 15233, and 15971, FCC 65-229, para- 
graphs 113-149, would be served by appropriate condi- 
tions limiting the geographical extension of the srstem 
to new arcag in the community. The Commission m2 
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also consider, upon the basis of the pleadings before it, 
whether (emporary relict is cated for in the public 
{nlerest, and, if so, the nature of such relief; no CATV 
fystem coming Within the foregeing provision shall cx- 
tend its service fo new geographical areas in violation 
of the terms of the specified temporary relief.” 

"(e) Within 69 days of issuance of a request: filed 
pursuant to par: graph (a) of this section, interested 
parties secking simullancous consideration with such 
request must file appropriate requests for any other 
CATV system in the same television market. All re- 
quests for CATV systems ina given market timely filed 
with respect to the first request will be processed and 
considered simultancously. Later filed requests for 
the particular market will be subject to chronological 
processing and may not be considered in the same pro- 
eceding as the earlier requests. 


Xore 1: As used in § 74.1107, the term “television broadcast 
etation” includes foreign television broadcast stations. 


§ 74.1109 Procedures applicable to petitions for waiver 
of the rules, additional or different requirements 
and rulings on complaints or disputes. 

(a) Upon petition by a CATV system, an applicant, 
permittee, or licensee of 2 television broadcast, trans- 
lator, or micr®wave relay station, or by any other, 
“foterested person, the Commission may waive any pro- 
vision of the rules relating to the distribution of tele- 
vision broadcast signals by CATV systews, impose 
additional or gifferent requirements, or issue a ruling 
ona complaint or disputed question. : 

_ () The petition may be submitted informally, by 

letter, but shell be aecompanied by an affidavit of 

service on avy CATV system, station licersce, permit- 
tee, applicant, or other interested person who may be 

Girectly affected if the relief requested in the petition 

sbould be granted. 

Ce) (1) The petition shall state the relief requested 
and may contain alternative requests. It shall state 
fully and pregisely all pertinent facts and considera- 
{fons relied upon to demonstrate the need for the relief 
requested and to support a determination that a grant 
of such relief would serve the public interest. Factual 
allegations shall be supported by afGdavit of a person 
or persons With actual knowledge of the facts, and 
exhibits shalk be verified by the person who prepares 
them. | 

(2) A petition for a ruling on a complaint or dis- 
puted question shall set forth all steps taken by the 

partics to resolve the problem, except where the only 


\ 
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i 
relief sought is a clarification or interpretation of the 


tules. 5 2 ' 
(d) Interested persons may submit comments or 


opposition to the petition within thiftty (30) days after 
jt bas been filed. Upon good cause sbown in the peti- 
tion, the Commission may, by letter or telegram to 
known interested persons, specify h shorter time for 
such submissions. Comments or oppositions shall be 
served on petitiover and on all persons listed in peti- 
tioner’s affidavit of service, and shall contain a detailed 
full showing, supported by afiidavit, of any facts or 
considerations relied upon. | 

(e) The petitioner may file a reply to the comments 
or oppositions within twenty (20) days after their 
submission, which shall be served upon all persons who 
have filed pleadings and shall 2lso contain a detailed 
full showing, supported by afidavit, of any additional 
{acts or considerations relied upon, Upon good cause 

, shown, the Commission may specify a shorter time for 
the filing of reply comments. er : 

(f) The Commission, after covsideration of the 
pleadings, may determine whether the public interest 
would be served by the grant, in whole or in part, or 
denial of the request, or may issue 4 ruling on the com- 
plaint or dispute. The Commission may specify other 
procedures, such as ora) argument, evidentiary hearing, 
or further written submissions directed to particular 
aspects, as it deems appropriute. In the event that an 
evidentiary bearing is required, the Commission will 
determine, on the basis of the pleadings and such other 
procedures as it may specify, whether temporary relief 
should be accorded to any party pending the hearing 
and the pature of any such temporary relief. Where 2 
petition involves new service to subscribers (other than 
service coming within the provisions of § 74.1107(a) of 
this chapter), the Commission will expedite its con- 
sideration and promptly issue a ruling either on the 
merits of the petition or on the interlocutory question 
of temporary relict pending further procedures. 

(g) Where a request for temporary relief is con- 
tained in a petition with respect to service coming 
within the provisions of § 74.1107(d) of this chapter, 
opposition to such request for temporary relict shall be 
filed within ten (10) days and reply comments within 
seven (7) days thereafter. The} commission will ex- 
pedite its consideration of the question of temporary 
relicf. : 

.(h) Where a petition for waiver of the provisions 
of §74.1103(a) of this chapter is filed within fifteen 
(15) days after a request for carriage, the system need 


not carry the signal of the requesting station pending 

the Commission's ruling on the petition or on the interes 
* Jocutory question of temporary relict pending further -- 

procedurcs., : i 


? 
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IN THE SUPREME COURT 
OF THE 
“ srare OF SOUTH DAKOTA 


* te *° 5e 
= . 


i 


ABERDEEN GABLE TV SERVICE, INC., 
WALTER a.) BROEN AND STACY B. BROWN, 


Plaintiffs and Respondents, 


Yon e 


_ erry oF ABERDEEN, SOUTH DAKOTA, A MUNICIPAL 


CORPORATION, J. CLIFTON HURLBERT, AS MAYOR 
AND MEMBER OF THE CITY COMMISSION OF THE 

CITY OF ABERDEEN, FRED GERDES, BALE INMAN, 

AL DONAHUE AND BILL COESTER, AS MEMBERS OF THE 
CITY COMMISSION OF THE CITY OF ABERDEEN, AND 
WINIFRED KRAFT, AS CITY AUDITOR OF THE CITY 
OF ABERDEEN, : z 
Defendants and Respondents, 
AND 


SOUTH DAKOTA TELEVISION INC., : 
Intervenor Defendant and Appellant. 


e * « « sot ee 
APPEAL FROM THE CIRCUIT COURT. OF 
BROWN COUNTY , .SOUTH DAKOTA 


“BON. SIGURD ANDERSON, JUDGE 


eS ——— ————— 


opinion Filed MAY - 5 1970 
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Voas, Richardson, Groseclose & _ : : | 
Kornmann Attorneys for intervenor 
Aberdeen, South Dakota Gefendant and appellant. 


Austin, Hinderaker and Hackett Attorneys for plaintiffs 
eto South Dakota : ; an@ respondents. 


F. W. Noll Sa i> _. Attorney for defendants 
Aberdeen, South Dakota and respondents. 


HANSON, Judge. 


On August 12, 1968 the Aberdeen City Commission enacted 


Ordinance’ No. 1187-Amended entitled: 


"an ordinance granting to Aberdeen Cable Tv Service,- Inc. 
the non-exclusive right to erect, maintain and operate in, 
under, over, along, across, and upon the present and future 
streets, lanes, avenues, sidewalks, alleys, bridges, high- 
ways and other public places in the City of Aberdeen, South 
Dakota and subsequent additions thereto, towers, poles, 
lines, cables, wires, other apparatus and additions thereto, 
for. the purpose of transmission and distribution by cables 
and/or wires of’ television signals to enable sale of com- 
munity television antenna service to the inhabitants of 
said City and other purposes, for a period of twenty (20) 
years, regulating the same, and providing for compensation 
to the City." 


The Ordinance was referred to the electors of the city and substan 
tially defeated at the election. The referendum petitions were de- 


termined’ by the trial court to be insufficient and the election void. 


- 


- Nevertheless, the court concluded Aberdeen Cable TV Service, Inc. was 
not a public tility and Ordinance No. 1187-Amended was in full force 
an@ effect as it did not grant a franchise and did not neve to be oe 

- mitted to a or of the electors. qgherefore, the sole issue on appea 


js whether the Ordinance required submission to a vote of the electors 


a 
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before it Es become effective. 
Community antenna television is a relatively new means of 


television transmission. It is described and explained in a sym- 


posium on "Communications" in Vol. 34,No. 2¢ Law and Contemp.: Prob.. on } 


p. 238 as follows: F 
"Gable television, alias community antenna television 
. (CATV). began for the purpose of serving people in com- 
munities which did not receive over-the-air television and 
has become the potential complete telecommunications syS~ 
tem. By linking space satelites, radio, television, fac~ 
simile, telephone, teletype, telemetry, computers, data 
storage and retrieval systems, and other communications 
hardware in a complete cable-to-home communications system, 
it is possible to place each person in contact with his 
full information environment and to allow each person to 
contribute information to the storehouse of knowledge. 


"Gable television had its inception in 1949. By mid- 
1968, approximately 2,000 cable television systems were 
operating or under construction. These systems were capa~ 
bie of carrying their own programs, in addition to signals 
received from regular television stations. Initially, 
cable television served communities lacking television 
service or receiving a signal of poor quality. An antenna 
was placed on a mountain or tall tower, and the signal was 
picked up, amplified, and transmitted via cable to the 
viewer's home. Later, microwave relay also was used to 
bring the signal from the point of origination or capture 
to the distribution point in the community served. At the 
distribution center, connection is made with coaxial cable 
or other wire-distribution lines. Usually, the distribu- 
tion cable is supported by telephone or electric utility 
poles, the cable television system paying a rental for the 
use of the poles. In some cases, the cable is laid beneath 
city streets, an easement being obtained from the city; in 
other cases it may be necessary for the cable television 
system to erect poles for the cable. The signals are am 
plified at the central distribution point, and, depending 
upon the length of the cable and other conditions, further 
amplification of the signal may be necessary along the line 
The systems now being installed usually are twelve-channel 
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wystems. However, twenty-channel systems are | technically 
feasible at slightly greater cost, and some such systems 
have been installed. The multiple purpose cable can carry 
‘gimultaneously as many signals as there are channels, using 


different frequencies. 


"at home, the cable is attached paces to the tele- 
vision receiver. fhe viewer, as with the selection of 
conventional over-the-air broadcasting channels, turns the 
,aial to select the channel carrying the program desired. 
“more than three ana a half million homes in the United 

ee are receiving cable television service." 
| 
In this state an abutting property owner in a municipality 


holds fee title to the center of the street, SDCL 43-16-3, subject 
and subordinate to an easement or servitude in favor of the public. 
“when a eereat is used for any proper SE poxecse by permission of. 


the city authorities, such use does not constitute an additional ser- 
| 


vitude, frhough such use may not have been known when the streets were 
dedicated, Be roeriatecs or condemned for street purposes. and the 
abutting fee owner is not entitled to compensation fox any damages he 


may sustain by reason of such use." " Kirby v- citizens" Telephone COs 


17 S.D. 362, 97 N.W. 3- But an unauthorized use of the streets for 


private, purposes is compensable. 39 Am.Jur.2d, Highiveys, Streets, 
ana Bridges, § 160, P- 535. In this respect every municipality in 
: | 
this state is expressly authorized 
4 
 t€ kto regulate or prohibit the erection of poles for 
telegraph, telephone, OF electric wires in the public 
grounds, streets, or alleys, and the placing of wire there- 
on, and to require the removal thereof from such places and 
to require the placing of such wires under ground; and to © 
graht and regulate rights ana franchises for such purposes. 


SDCL 9-35-1. | 
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“The governing body shall grant no franchise to any 


public utility authorizing it to occupy any of the streets, 
mlleys, or public icipality without sub- 


such franchise to a vote 
x special election 


\ 


Oe State v. Scougal, 3 S.D. 55, 51 N.V- 858, the court 
pointed oft the term “¢ranchise" means a special privilege conferred 
by government upon an individual which does not belong to citizens 
generally by common right. accordingly, the ordinance granting 
Aberdeen Cable TV Service, Inc. the right to erect, maintain and 
operate towers, poles, lines. cables, wixes, and Benes apparatus in, 
under, oer. along, across and upon all the streets, sidewalks, al- 
leys, bridges, and highways in the city of Aberdeen for the trans~ 
mission and gistribution of audio, visual, electronic and electric 
signals Yor a period of twenty years is clearly a franchise ordinance 
as it confers upon a private corporation for profit A right or privi- 
| lege which does not belong to the citizens of Aberdeen generally by 
common sight. Kornegay V- City of Raleigh, 269 N.C. 155, 152 S.E.2d 
186; Re Meee Franchises, § 1, P- 723. 


- he public utility commission is. given general supervision 


a 


‘of all ‘common carriers in the state, except street railways, spcL 
49-3-4, and for this purpose the term “common carriers" shall be 
deemed and taken to mean “all corporations, companies, OF individuals 
- now owning Beloperacince or which aay hereafter ovm or operate any 


railroad, express company, telegraph, or telephone company, in whole 


a 
4 


#10731 
or in part, in this state." 
designate the public utilities 
the commission. Obviously, al 
not under the contro 
mission, such as water, 
all common carriers are public 
are not common carriers. 

The questio 
or sexvige is a public utility 


nition, 


attempt to declare a company ° 


where it is inherently not such, 


the fedqral Constitution, void 
rights 

fiat ae order conve 
into a public utility, and the 
compan 
public %tilities § 2, p- 993- 
in Black's Law sewers 4th 


“PUBLIC UTILITY. 


in regularly supplyin 


service which is of 
electricity, gas, 
telegraph service. 


Tex.Civ.App-, 46 S.W.2d 1018, 1021. 


“entality, business 


sonducted in such manner as 


. 


* SpcL 49-3-1. These provi 


1 and supervision of the public utiliti 


gas, and electric companies. 


n of whether or not a given busin 
: i 


but on the nature of the busines 


£ property or contract. 


y or service is a public utility is a judi 


water, 
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| 
sions merely 


which are now subject to regulation 


1 public utilities in this state are 


es com- 
Purthernore, 
utilities, but all public utilities 

| 
ness, industry 


| 
"does not depend on legislative defi- 


| - 
s or service rendered, and an 
| 


r enterprise to be a public utility, 
is, by virtue of the guaranties of 
wherever it interferes with private 
So, a legislature cannot by mere 


xt a private business ox enterprise 


question whether or not a particular 


cial one". 73 C.J.S. 


The term "public utility" is defined 
Ed. as follows: 
A business or service which is engaged 
g the public with some commodity or 

c consequence anc need, such as 
transportation, OF telephone or 
Gulf States Utilities Co. v- State, 

Any agency, instru~ 
industry or service which is used or 


to affect the| community at 
= 


publi 
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Large, 
particular class of the community. 


‘Commission v. Monarch Refrigerating Co., 267 Tl1. 528, 108 | 
ee 716, Ann-Cas. 1916A, 528- The test for determining if § 


that is which is not limited or restricted to any 
State Public Utilities 


concern is a public utility is whether jit has held itself 5 
lout. as ready, able and willing to serve the public. Humbird) 
Lumber Co. v. Public Utilities Commission, 39 Idaho 505, 
228 P. 271. The term implies a public use of an article, 
product, or service, carrying with it the duty of the pro- 
“Qucex or manufacturer, Or one attempting to furnish the 
service, to serve the public and treat all persons alike,.. 
without discrimination. Highland Dairy Farms Co. Ve r 
Helvetia Milk Condensing Co-, 308 Ill. 294, 139 N.E. 418, 

It is synonymous with ‘public use," ana refers to 
s charged with the duty to supply 
e of property or facilities owned 
Buder v. First Nat. Bank in St. 
Louis, 992. To constitute a true 
Spublic utility, i lic use must be of 
4 such character or that part of 
it which has been i 
has the legal right to demand 
conducted, so long as it isc 
efficiency under reasonable charges. Richardson v.- 
Commission of California. 191 Cal. 716, 218 P. 418,420. 
The devotion to public use must be of such character that 
the product and service is available to the public generall 
and indiscriminately, or there must be the acceptance by 
the wiility of public franchises or calling to its aid the 
police power of the state. Southern Ohio Power Co. V- 
Public Utilities Commission of Ohio, 110 Ohio St. 246, 143 
N.E. 700,701, 34 A.L.R- 171." 


? : 
It is now settled that community antenna television is sub- 
ject to governmental regulation and control in the Sabie eeroste 
The Federal Communications Commission asserted jurisdiction over 
both cable and microwave CATV by issuing regulations governing the 
gauriage of local television signals, anes a@uplication, and pro~ 
hibited cable systems, temporarily, fxom entering the 100 largest 


television markets of the nation. The Commission's power and 
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 -authority to regulate all CATV systems was affirmed in) unitea States 


v. Southwhstern Cable Co., 392 U.S. 157, 88 S.Ct. 1994, 20 L.Ed.2d 


1001. Also the state of Nevada imposed statewide public utility 


regulation over its cable television systems and its constitutional- 


ity was upheld by a three-judge federal court in TV Pix, Inc. v. 
| 
‘Paylor, 304 F.Supp. 459. Therefore, it “would now appear to be mexely 
a matter of how extensive national, state, and local supervision will 


‘eventually be asserted and Seerciised over cable television programs, 


service, and rates. For our present purposes it is sufficient ence 
the nature and characces of CATV renders it subject 0 > governmental 
control. in the public anceresc- 

-, We conclude that within the purview of spcu 9-35-1 and 
9~35-3 Aberdeen Cable TV Service is a public bility. Consequently, 


franchise Ordinance 1187-Amended not having been submitted to and 


approved by the electors of Aberdeen, as required by law, is of no 


force and effect. ae é 3 ; 


Reversed. 


® Rentto, Biegelmeier and Homeyer, JJ., concur. 


Roberts, P.J., not participating. 


Appendix III 


Notice of Proposed Pule Making and Notice of Inquiry 
.-in Docket No. 18397, 15 F.C.C. 24.417, at 426 (1968) 


Diversification ; 

23. In the area of diversification of control #f the media of mass 

communications, the Commission is proposing three measures, particn- 
Jarly in view of the origination aspect. discussed above. Here again, 
we stress that no erandfathering is contemplated, although considera- 
tion will be given to the question of atfording an appropriate period 
within which compliance with the first two requirements is to he 
achieved. We are proposing. first. to prohibit cross-ownership of tele- 
vision broadcast stations and CATV systems within the stat ion’s grade 
B contour. While the grade B contour appears to be an appropriate 
standard in view of the Commission's policy of encouraging television 
broadcast licensees to establish translator facilities in pockets of poor 
reception within that contour. comments are invited on the desirability 
of prescribing some other area, such as the 35-mile zone (see pt. LV 
herein). Comments are also requested on the desirability of prohibit- 
jne cross-ownership of CATY systems and all broadcast facilities (in- 
cluding radio) assigned to the same community, and what consider:- 
tion, if any, should be given to ownership of other local media, such as 
newspapers." : 
- 94. Second, the Commission is proposing rulemaking in the area 
of multiple ownership of CATY systems. It is contemplated that such 
rules would limit the total number of systems on a nationwide basis. 
based on the number of subscribers, the size of the communities, and 
the regional concentration. In other words, in addition to prescribing 
the maximum number of CATY systems which any one entity could 
own, or have an interest in. based upon the number of subscribers anc 
tho size of the communities. the proposed rules would limit the num- 
der of these that could be located, within the same State or adjoining 
States (taking into account again the number that could be located 
jn major metropolitan areas—e.t~ there clearly should be a prohibi- 
tion of common ownership of CATV systems in cities—i.e.. the stand- 
ard metropolitan statistical area—such as New York, Los Angeles. and 
Chicago). Comments are requested on the desirability of countins 
commonly owned systems within the same standard metropolitan =tt- 
tistical area as one system for some or al] purposes. In addition to sub- 
mitting suggestions as to appropriate limitations and the nature of the 
interest. to be counted, interested persons are invited to address them- 
selves to our view that smaller limitations should obviously apply if 
the CATV operator also has broadeast interests, particularly in tle- 
vision broadcasting. Ski - 

95. The third measure stems from the Commission’s concern. parties 
ularly in view of expanding eable-channel capacity, that any one 
entity should have control over what programing is presented to the 

ublic on a large number of channels. We are therefore proposing to 

imit the number of channels on which CATV originated programing 
may be presented to one, not including any channels devoted to serv- 
jees of an automatic nature such 2s time and weather, news ticker, 
stock market ticker, ete.** -\s to the Jatter automatic cervices, We raise 
the issue whether they should not Le subject to displacement, if demand 
develops among channel lessees (separ. 26 below). Moreover, to the 
extent. that scarcity of CATV channels-1s presently a factor, 2 limita- 
tion on the number of channels devoted to CATV, origination would 
facilitate operations of the nature next discussed. 


—_——— 


ee tiled in Socket No. 17371 (32 F.R. 6221) will be considered ia this pro- 


+35 F.C.C. 2d << - on Bae 


ve 4 Appendix IV ; | 


Cross-Ownership Rules Adopted By the Federal Communications 
Commission in its Second Report & Order in Docket |No. 18397, 


23 F.C.C. 2a 816, at 823 (1970) 7” | 


In Part 74, Subpart K, a new § 74.1131 is added to read: | 


‘$74.1131. Diversification of control over comm unications media. : i 
(a) Croxs-cicnership. No CATV system (including all parties under com- 


7 


mon control) shall curry the signal of any television broadcast station if such 
system directly or indirectly owns, Operates, controls, or has an interest in: | 


(1) A national television network (such as ABC, CBS, or NBC) ; or 
(2) A television broadcast station whose predicted Grade B contour, 
computed in accordance with § 74.604 of this chapter, overlaps in whole orjin 
part the service area of such system (ie, the area within which the system 

_ is serving subscribers) ¢ or ' 
(3) A television translator station authorized to-serve a community within 

which the system is serving subscribers. 


Note 1: The word “control” as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 

Note 2: The word “interest” as used herein includes. in the case of cpr- 
porations, common officers or directors and partial (as well as total) ownership 
interests represented by ownership of voting stock, | 

Note 3: In applying the provisions of paragraph (a) of this section to the 
stockholders of 2 corporation which bas more than 50 stockholders : | 


(2) Only those stockholders need be considered who are officers | or 
directors or who directly or indirectly own 1 percent or more of the outstand- 
ing voting stock ; 

(b) Stock ownership by an investment company, as defined in 15 U.8.C. 
section S0a-3 (commonly called a mutual fund), need be considered only 
if it directly or indirectly owns 3 percent or more of the outstanding voting 
stock or if oflicers or directors of the corporation are representatives of ie 
investment company. Holdings by investnent companies under common mhn- 
agement shall be azsrezated. If an investment company directly or lin- 
directly owns voting stock in an intermediate company which in turn diredtly 
or indirectly owns 40 percent or more of the voting stock of the corporation, 
the investment company shall be considered to own the sane percentagel of 
outstanding shares of such corporation as it owns of the intermedixite 
company; Provided, however, That the holding of the investinent company 

need not be considered where the intermediate company owns less than 5) 
percent of the voting stock, but officers or directors of the corporation jwho 
are representatives of the intermediate company sball be deemed to be 
representatives of the investment company. 2 | 

(ce) In cases where record and beneticial ownership of voting stock is 
-not identical (¢.g., bank nominees holding stock as record owners for! the 

benefit of mutual funds, brokcraze houses holding stock in street name tor 
the benefit of customers, trusts holding stock as record owners for the bene- 
fit of designated parties), the party having the right to determine how! the 
stock WiIL be voted will be considered to own it for the purposes of this 
section. ' 

(a) Effective date—The provisions of paragraph (a) of this section) are 
not effective until August 10, 1072. as to ownership interests proscribed 
herein if such interests were in existence on or before July 1. 1970 (e.8-. 
$f a franchise were in existence on or before July 1, 1970) : Provided, hor- 
ever, That the provisions of paragraph (a) are effective on August 10, 1970, 
as to such interests acquired arter July 1, 1970. | 


23 ¥F.C.C. 2d 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ee 


No. 24,238 


TV SIGNAL COMPANY OF ABERDEEN 
and THE CITIZENS COMMITTEE AGAINST 
MONOPOLIZATION OF TV, 
Petitioners, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION 


and UNITED STATES OF AMERICA, 
Respondents, 


ABERDEEN CABLE TV SERVICE, INC., 
Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


KL NY 


BRIEF FOR RESPONDENTS 


QUESTION PRESENTED* 


Before the Commission petitioners sought prospective 


application to Aberdeen Cable of a rule then under consideration 
which would require that the Aberdeen Cable interest be divested 
within three years. The Commission declined to apply the rule 
prospectively but the rule was in fact thereafter adopted. 
Aberdeen Cable is thus now under the divestment order sought by 
petitioners at the Commission level, Petitioners now appeal 

the original Commission order raising the question whether the 


original refusal to apply the rule prospectively was reasonable. 


re 
* This case has not previously been before this Court. 


& ee 


COUNTERSTATEMENT. 
Intervenor Aberdeen Cable TV Service, Inc. (Aberdeen 
Cable) and petitioner TV Signal Company of Aberdeen (TV Signal), 
on May 15 and June 19, 1970, respectively filed notice of intent 
to commence CATV service in Aberdeen, South Dakota, as the 


Commission's CATV rules require. (Rule 74.1105, 47 CFR 74.1105). 


Duly filed objections to both proposals invoked a provision 


4.1105(¢c)), which provides that new service to which 


[ the Commission's CATV rules (Rule 74.1105(c), 47 CFR 


objection has been made may not commence until the 

Commission has ruled on such objection. Objections 

to Aberdeen Cable's proposal were filed by petitioner 

The Citizens Committee Against Monopolization of TV, (Citizens 
Committee), and by South Dakota Television, In¢., licensee 

$e KXAB-TV, an Aberdeen network affiliate whose programs both 
systems proposed to carry. The Special Relief petition which 
invoked the mandatory stay of TV Signal's proposal was filed by 
aberdeen Cable*s parent corporation, Midcontinent Broadcasting 
Company, Licensée of -Statign KDLO-IV, Florence, South Dakota, 


within whose Grade B contour both CATV proposals would operate. 


4 


° sis 


Midcontinent'’s petition was simply designed "to 


prevent TV Signal Company from commencing service before the 


petitions against Aberdeen Cable {withvhom it would compete] | 

i 
are acted upon,” (A. 1, p. 2). The petitions against Aberdeen 
Cable made two objections to its proposal: the validity of the 


Aberdeen Cable franchise was in doubt; and a pending Commission 
| 


CATV rulehaking proceeding (ocket 18397) looked toward | 


restrictions on eross-ownership of CATV system and television 
| 


stations. | 


| 
[vies respect to the question of Aberdeen Cable's 


| 
dubious iheanchise the Commission noted that no present judicial 


stay was “outstanding against the franchise and that "as a result 
of a lower court action voiding a challenge to the franchise, 

[it] is presumptively valid and in effect" (A. 1, PD. 2). Thus 
‘there is no federal purpose or reason of comity for delay.” id. 


The argument directed to the cross-ownership matter was esse 


tially based on "rather conclusory allegations," said the 
eee) but its rejection "naturally . . . does not forestall 
appropriate action should we later determine to adopt a general 


policy Limiting television CATV cross-ownership" (Id.). The 


Commission further noted that the Notice of Proposed Rule Making 
and Notic2 of Inquiry in Docket No. 18397, 15 F.C.C. 2d 417 


pee 

had specifically stated that "grandfathering” was not contemplated 
"in connection with any ecross-ownership rules" and that Aberdeen 
Cable in its pleadings ‘indicates its awareness of the possibility 
of future divestiture.” 

Midcontinent's mandatory stay against TV Signal Company 
wag characterized as "a delaying tactic which it is willing to 
withdraw if the petitions against Aberdeen Cable are dismissed 
or’ denied. In these circumstances,” held the Commission, 

"there is no Commission policy which would appear to justify 
further delay of TV Signal’s proposal.” 

All petitions being denied, the services proposed by 
petitioner and intervenor in their Rule 74.1105 (47 CFR 
74.1105) notifications were authorized to commence. Thereupon 
the Citizens Committee and petitioner TV Signal, which had not 
previously filed in the matter, jointly requested reconsidera- 
tion, although admitting that while in their view the Commission 
"erred in judgment” it did "not [err] in law" (A. 2, p. 1). 

The Commission ruled on their arguments in detail, 
ngting in relevant part that assertions concerning the outcome 
of Docket 18397 “are mere speculation;" that Aberdeen is on 


notice that divestiture may be required but this proceeding 


cannot be delayed pending the adoption of any rules since 


ae 


Rule 74.1 J09(£), 47 CFR 74.1109 (£), requires expeditious 
lution of special relief questions and that its original Order 
had treated and found "rather conclusory" petitioners’ allega- 


tions conterning Mideontinent's CATV interests. Moreover, 


‘the Notice of Proposed Rule Making [in Docket 18397, supra] 


contains general provisions concerning multiple ownership of 


CATV systhms, including the regional concentration aspect. As 
with the pocessommexenty issue, our denial of special relief 
| 


with respect to petitioner's multiple ownership allegations | 


| 
does not forestall appropriate action should we later adopt 


rules limiting CATV multiple ownership or regional concentrations" 


(A. 2, p. 2). | 


Although the instant appeal was brought from that | 


order, subsequent factual developments have occurred which do 


not affect the legal question before this Court but to some | 


extent affect petitioners’ arguments on appeal. First, rules 
| 


have been issued in the Docket 18397 proceeding, Second Report 
and Ordei, 23 F.C.C. 816 (1970), which prohibit common ownership 
of a television station and a CATV system operating wholly or 
partly within the Grade B contour of the television station, 


Ibid., 820- 821; see Rule 74.1131, 47 CFR 74.1131. Aberdeen 


Cable would, as noted above, operate within the Grade B contour 


a(x 

of commonly owned Station KDLO-TV. of SNEED relevance 
here was the further decision to provide "a three-year grace 
period (which may be extended in individual cases for good 
c&use shown) for divestiture of locally eross-owned CATV 
systems [held on July 1, 1970] both to facilitate such 


exchanges and to assure that parties have a reasonable oppor- 


tinity to recover the value of any properties they are required 
1l 


to sell” Ibid., 821-822. 

Also relevant are various developments concerning 
intervenor's franchise. Briefly, the litigation in train 
when the matter was first brought before the Commission concerned 
the question whether under state law CATV systems could be 
validly franchised by municipal governments as Aberdeen had 
Heen or must be approved by a local referendum. Despite the 


fact that a lower court ruling in Aberdeen Cable's favor was 


2/ 
reversed by the State Supreme Court prior to this appeal, 


Aberdeen Cable has continued legal operation during continuing 


proceedings pursuant to Supreme Court Stays of its Mandate. 


ee 
l/ Subsequent to adoption of the new rules Aberdeen Cable's 
parent corporation, Midcontinent Broadcasting Company, requested 
Commission clarification of the rules insofar as they spoke of 
"Nownership" interests acquired prior to July 1, 1970. The 
clarification was requested in light of the ambiguous legal 
situation with respect to Aberdeen Cable's franchise. In two 

| eae (A. 4 and 5) over the signature of Chairman Burch the 
ommission assured Midcontinent that the three year grace 
eriod extended to parties in Aberdeen Cable's position who had 

"fownership interests interests’ thought to be valid prior to 
July 1, 1970. .. ." (A. 4, De 2). 

2/ Aberdeen Cable IV Service, Inc., et al. v. City of Aberdeen, 


South Dakota, L176 N.W, 2d 738 (S.D. 1970), petition for a writ 


“OF certiorari pending (Sup. Ct. 0.T. 1970, No. 764). 


= = 
ARGUMENT 
THE COMMISSION REASONABLY DECLINED TO APPLY 


PROSPECTIVELY ITS SUBSEQUENTLY ADOPTED RULE 
WHICH NOW REQUIRES DIVESTMENT, WITHIN THREE 


YEARS, OF THE ABERDEEN CABLE OPERATION. 


Before the Commission petitioners urged that the peti- 
tion for special relief against Aberdeen Cable should be | 
resolved in accordance with the not then adopted rule which would 
prohibit CATV-television ownership interests like that here in- 
volved. The Commission declined at that time to apply the | 
relevant rule prospectively since there had been no decision| to 
adopt it. After Commission decision and prior to appeal the: 
Second Report and Order in Docket No. 18397, supra, adopted the 
rule, which automatically applied to Aberdeen, requiring aiveste 


ment by that party's parent corporation. Thus it is manifest 


at the ouwset that petitioners have already received that relief 
which they sought from the Commission insofar as their objections 
dealt with ownership questions. Although the majority of their 
brief is devoted to argument intended to establish that Mid 
continent'?s ownership of Aberdeen Cable should be held by this 
Court to be inconsistent with the Commission's relevant mae 


| 
and poliqies, the fact is that the Commission has indeed already 


) 


aS 


§ 
held, and therefore concurs in the bulk of the allegations 


de by petitioners. In short, Aberdeen Cable is already under 
e kind of proscription now sought by petitioners. 

Petitioners perhaps could have argued that the rule 
should not be applied but that an even harsher standard should 
be applied to Aberdeen Cable instead, requiring divestiture 
ig less than the three years permitted all other like entities. 

. United States v. Storer Broadcasting Co., 351 U.S. 192; NBC v. 
ited States, 319 U.S. 190. While such an argument would have 
en barred by 47 U.S.C. 405 since the Commission was urged not 
to ignore the rule but quite the contrary, to apply it even 
before its adoption, it does not appear that petitioners are 
actually urging such a result, although it is by no means clear. 

Petitioners do argue, however, that Aberdeen Cable 
should be proseribed from operating and for this they assert 
renee reasons: the fact that the system comes within the 
relevant new rule (47 CFR 74.1131); the charge that its 
franchise is invalid; and the assertion that it is in violation 
of the antitrust laws of the United States. 


a 


Each and all of these arguments are devoid of merit, 


. the briefest examination reveals. To argue that because 


Aberdeen Cable comes within a rule, it should therefore be dealt 
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with in Speanen contradictory to the rule is manifestly 
illogical, And in any event, neither in their brief nor 
before the Commission have petitioners offered any explana- 
tion of how this particular multiple ownership situation 
differs from all others or any reason why it should be subje 
to a rule other than that which the Commission has just afte 
long proceedings determined upon as generally appropriate. | 
In any event, to permit ownership of a business but prohibit 
operation’ is merely another way of prohibiting ownership. | 


And the rule, which petitionersasked the Commission to apply, 


does not prohibit ownership during the next three years. 


As for the argument based on Aberdeen Cable's question- 


able status as a franchisee, (supra, p. 6), petitioners misconceive 


the Commission's role in CATV regulation. The Commission 


does not license CATV operations. It merely imposes such | 
regulations on CATV operators as are "reasonably ancillary to 


the effective performance of the Commission's various responsi- 
bilities for the regulation of television broadcasting," 


United Stites v. Southwestern Cable Co., 392 U.S. 157, 178. 


Accordingly, the Commission has not ousted tke regulatory 
jurisdiction of state and local authorities except where that 
authority is directly contradictory of the Commission. TV Pix, Inc. 


- | 
v. Taylo., 309-F. Supp. 459 @. Nev.), aff'd 396 U.S. 556. In 
| 


relevant part the jursidiction exercised by such state and |local 


« 


F} 
| -10- 


entities includes the franchising of CATV systems and “we do 
not¥now urge the application of our jurisdiction to the 
licensing of CATV systems by the FCC." Notice of Proposed 
Rule Making and Notice of Inquiry in Docket No. 18397, 

15 €.C.C. 2a 417, 425 (1968). While the question of Local 
franchise is thus not normally a part of the Commission's 
consideration in CATV cases, the fact remains that Aberdeen 
Cable did have a presumptively valid franchise when the order 
under appeal was entered as the Chairman noted in his letter 
to Midcontinent concerning the application of the new 


rufes (A. 4). 


4 
| However, because the local franchise power and the 


oe apa regulatory power are mutually independent, it is 
irgelevant to this appeal whether or not respondent has or will 
haye a legal franchise at any time after the Commission reached 
its decision. Just as the Commission lacks jurisdiction in the 
matter of a franchise now pending before the Supreme Court on 
petition for a writ of certiorari to the Supreme Court of South 
Dakota, so too does this Court. And neither the Commission's 
eee that operation by respondent would be consistent with 


our rules nor a judicial affirmance of that finding would 


pyeclude the local authorities from finding, at the conclusion 


| 


t -ll- 


of the on-going State Court litigation, that respondent lacks 
a legal franchise and must cease operation, If what petitioners 
seeks is prohibition of operation through a ruling that 
respondent's franchise is invalid, its proper recourse, with 
which neither the Commission nor this Court could interfere, 
is the states's tribunals. If and when such a final ruling 
issues, réspondent will have to cease operating immediately, 
under State law. If no such ruling issues, it must divest b 
the end of three years, under federal Se 
Petitioners? third argument--that respondent's 
operation should be prohibited as inconsistent with the anti- 


r) 
trust laws of the United States--is equally unavailing. 


Petitioners have already sought and received a statement 


from the Antitrust Division of the Department of Justice 
(A. 3) to the effect that an investigation of the matter 
| 


nwould not be warranted." Moreover, the matters 


8 
alleged in this connection have, as noted by the 


ce | 
37 In commenting on the effect of the Commission's action 
the local franchise election, the Commission explained to 
Midcontinent (A. 5) that "Midcontinent, at best, would have 
to dispose of any interest it wins in the voting, the only | 
question being whether it would be ‘required to dispose of 
its interests immediately or at. the end of a three-year 
period.” 
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Ant&trust Division, already been taken into account by the 
Commission in reaching its decision to adopt the rules under 
whith respondent must divest itself of its Aberdeen CAIV 
7 within three years al 


In short, the Commission concurs in petitioners* 


CY 


view that respondent's ownership of the Aberdeen Cable system 
a 
is ‘inconsistent with the public interest and has therefore 


ordered divestiture. Such divestiture has been ordered by a 


om | The Commission certainly can and must eonsider the relevance 
of conduct in violation of antitrust laws in reaching public 
interest judgments, NBC v. United States, 319 U.S. 190, 222, 
Unfiform Policy on Violations of Laws, 1 Pike & Fischer, R.R. 
Past 3, 91:495, 497. Moreover that interest does not 
necessarily terminate with the adoption of multiple ownership 
es if in a particular Licensing proceeding allegations are 
mae which go to anticompetitive conduct not specifically 
embodied in existing rules. See Uniform Policy, supra at 
page 91:500; F.C.C. v. RCA Communications, Inc., 346 U.S. 86. 
However, as noted above (p.9),the Commission's interest in CATV 
operators does not extend to the Licensing function, United 
States v. Southwestern Cable Co., supra. Moreover, the charges 
of anticompetitive conduct here raised are directed not at 
Aberdeen Cable, which is not a licensee, but at its parent 
edrporation, which is. Accordingly, while petitioners have 
failed to persuade the Justice Department that an investigation 
ig required on the present facts and while the presently 
SWoeates CATV proceeding is not the proper one in which to 
raise Midcontinent's licensee conduct, petitioners are free 
to assert such matters in any licensing proceedings before 
the Commission involving Midcontinent without regard to the 
multiple ownership rules or the decision of the Anti-Trust 
Division not to take present action. 
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general rule, rather than on,ad hoc basis. Such entirely 
legitimate procedure (see Midwest Television Corp. v. F.C.C.. | 
__ U.S. App. D.C. __, 426 F.2d 1222 (1970)), has not been 
challenged, by petitioners as generally improper; nor has any 
reason even been suggested why a different standard should be, 


applied here from the one embodied in the general rule. 


a 


CONCLUSION 
For the reasons stated above, the petition for review 

filed by IV Signal Company of Aberdeen and the Citizens 
Committee against Monopolizetion of IV should be denied. 
Respectfully submitted, 


RICHARD We McLAREN, RICHARD E, WILEY, 
Assistant Attorney General, General Counsel, 


HOWARD E, pSHAPIRO, JOHN H, CONLIN, 
Attorney. Associate General Counsel, | 


: KATRINA RENOUF, 
Counsel. 


| 
Department of Justice Federal Communications Commission 
Washington, D. C. 20530 Washington, D. C. 20554 | 


October 19, 1970. 
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*/ Authority principally relied on by Intervenor 


COUNTERSTATEMENT OF THE ISSUE 


1. Whether the FCC's denial of Petitions for Special 
Relief regarding Intervenor's proposed new CATV services, after 


consideration of the merits of Petitioners’ allegations regarding 
th® Commission's established and proposed media diversification 


| 
of control rules, was a reasonable exercise of administrative 


| 
discretion. | 
i 
| 
| 


COUNTERSTATEMENT OF THE CASE 


Because of the lengthy and argumentative nature of 
Petioners' Statement of the Case, we believe that a Counter- 
statement will be useful to the Court. 


i. Nature of the Case 


This case is a Petition for Review of Memorandum 
Opinions and Orders of the Federal Communications Commission, 
20 F.C.C. 2d 475 (1969) and 22 F.C.C. 2a 239 (1970), which 
denied the Petition for Special Relief filed by Petitioner 
Citizens Committee Against Monopolization of TV ("Committee") , 
regarding proposed new CATV service by Titeny enon mercdeen 


Cable TV Service, Inc. ("Aberdeen Cable"), and later denied 


the Joint Petition for Reconsideration of Petitioner TV Signal 
Company of Aberdeen ("TV Signal") and the Committee. 

The Petition for Review was filed pursuant to Section 
402(a) of the Communications Act of 1934, as amandech 47 U.S.C. 


Section 402 (a). 


2. The Proceedings Before the Federal Communications Commission 


t On May 15, 1969 and June 19, 1969 respectively, 
Aberdeen Cable TV Service, Inc. and TV Signal Company of 


Aberdeen gave notice pursuant to 47 C.F.R. 74.1105 of their 


intentions to commence CATV operations at Aberdeen, South 
Dakdta carrying identical television broadcast signals. 

i On June 13, 1969, a group which calls itself the 
citizens Committee Against Monopolization of TV filed a 
pet dtion for Special Relief directed against Aberdeen 
Cab§e's proposal. The Petition argued that Aberdeen Cable 
shogld not be authorized because it was owned by Midcon- 
aitr Broadcasting Company, licensee of Television Station 
KDI@-TV, Florence-Watertown, South Dakota, which places a 
ie Grade B signal contour over Aberdeen. At the time, 


the&commission had proposed, but not adopted, restrictions 


in oe No. 18397 on cross-ownership of CATV systems and 


telévision stations within the Grade B contour of such 


stations. The Citizens Committee also argued that the val- 
idity of Aberdeen Cable's ordinance was in doubt. However, 
the South Dakota Circuit Court, 5th Judicial Circuit, had 
“r° ruled that the ordinance was veniae-/ 

The Commission found that special relief would not 
be warranted onithe basis of the Citizens Committee's 
1/ * This unreported opinion can be found in the record as 
~ #eExhibit C to "Opposition to Petition for Special Relief" 


i filed with the Commission by Aberdeen Cable on July 14, 
1969. 


"rather conclusory allegations." It noted that it did not 


contemplate "grandfathering" in connection with any cross- 


ownership rules; that Aberdeen Cable had indicated its 
| 


awareness of the possibility of future divestiture; and 


that its decision did not forestall appropriate a¢tion by 
rule that limited television-CATV cross-ownership. 
| 
On April 1, 1970, the Commission denied Petitions 


for Reconsideration filed by both TV Signal and the Citizens 


Committee. 22 F.C.C. 2d 239. 


d 

3. Statement of the Facts 

{ee eee : 
Midcontinent Broadcasting Company is the licensee 


of Peceriistion Station KELO-TV, Sioux Falls, South! Dakota and 


. | 
two "Satellite" stations which rebroadcast KELO-TY's pro- 


gramming -- KDLO-TV, Florence-Watertown, and KPLO-TV, Reliance. 
| 


. if 


alee is 160 miles from Sioux Falls and outside the Grade 


A cSntour of Station KDLO-TV, the only Midcontinent station 
providing service to Aberdeen. | 

None of the factual statements in Petition n.4 are 
supported by references to the record, some are untrue, most 


are inaccurate, and all are irrelevant to this Appeal. 
| 
The 1968 authorization of Aberdeen Cable was by 
| 


ordinance, not by permit, and was not imvalidated| by public 


| 
referendum, since the referendum election in question was 


itself found to be invalid in the same court decision 


which held that in any event an election was not required. 


“4 Petitioners' Appendix II, p.2. The Supreme Court of 


South Dakota overturned the lower court only on the issue 
of whether an election was required, not on the invalidity 
of fthe election 'that was in fact held. See Petitioners’ 
Appendix II, p.8. That appellate decision is the subject 
of a pending Petition for Writ of Certiorari to the United 


st&tes Supreme Court. 


ARGUMENT 


i. The Commission Has Already Ordered Aberdeen Cable 
t 


© Divest Itself of Its Cross-Ownership Interest; 
Therefore, Petitioners Arguments Are Moot 


| 
) This court is respectfully urged to focus upon the 

earlier argument raised by Petitioners in their Joint 

Petition for Reconsideration, filed December 22, 11969, spe- 


cifically page 2 thereof (Intervenor's Appendix A), wherein 


they urged reconsideration of the Memorandum Opinion and 
a 
Order which authorized Aberdeen Cable, on the grounds that 
| 


f Commission would not order divestiture of the Aberdeen 


Cable cross-ownership interest held by its broadcast affili- 


ate, Midcontinent Broadcasting Company. 

' The plain fact is that the Petitioners were proven 
wrong by the very Commission action which they now say sup- 
ports their appeal. The new cross-ownership alee set out 
at Appendix IV of Petitioner's Brief, requires divestiture 
by August 10, 1973. See Section 74.1131(d). 

t Thus, after failing to convince the Commission that 
it should reverse itself because it might be permanently 


authorizing service that would not be subject to divestiture 


ari then finding that the Commission in fact did order 


i 
divestiture, Petitioners now are seeking divestiture now 


rather than in 1973. Significantly, Petitioners on June 
30, 1970, moved this court to remand this case to the FCC. 
In the interim, the policy of the Commission has become 
clearly adverse to Petitioners' position. (See joint ap- 
pendix 4 & 5, letters from the Commission confirming the 
availability of a three-year divestiture period to Midcon- 
tinent in Aberdeen.) Thus, Petitioners are seeking from 
this court relief that the Commission on remand would not 
have provided. 

It is respectfully submitted that, rightly or wrongly, 
Aberdeen Cable has already been given a death sentence by 
the Federal Communications Commission, with execution to 
occur no later than three years from now. A sufficiently 
drastic penalty has therefore been imposed upon Aberdeen 
Cable. For this court to impose even a more severe penalty 
of immediate divestiture would be clearly erroneous, es-— 
pecially in the absence of any factual basis for a finding of 
abuse resulting from the common ownership that will be 
temporarily permitted for the next three years. 


2. No Finding of Abuse or Allegation Thereof is Found 
in the Record 


Even if the court were to assume that even more 


drastic action than the requirement of divestiture by rule 


might be in order in particular cases, this is not one of 


’ 


them. There is absolutely no evidence in the record of 


any abuse by Aberdeen Cable Service, Inc. nor of Jany un- 


faix advantage enjoyed by Aberdeen Cable. 
The astonishing feature of Petitioners' brief is 

that although their argumentative Statement of the Case 

contains various suggestions of error, the argument itself 


is only a theoretical discussion of the anti-trust consid- 
2/ | 


erations related to cross-ownership of media. But the 
Commission has already found that: (1) CATV systems do 


compete to some extent with television stations, | (2) common 


Even Petitioners' principal authorities are inapposite. 
For instance, Miami Broadcasting Company, F.@.C. 63-774, 
1 R.R. 24 43 (1963), involving the sale of the only 
broadcast station in Miami, Oklahoma to the only news- 
paper, dealt with a genuine monopoly threat in the 
absence (at the time) of any rule, existing or proposed, 
prohibiting common ownership of newspapers and broadcast 
stations in the same community. 

Citizens TV Protest Committee v. F.C.C., 121|U.S. App. 
D.C. 50, 348 F 2d 56 (1965) was decided before the 
Commission exercised any regulation of CATV, and in- 
volved specific evidentiary questions of abuse threatened 
by cross-ownership. | 


ownership of a CATV system and television station is to 
a certain extent anti-competitive, (3) the anti-trust 
policy as applied by the Commission shall henceforth pro- 
scribe such cross-ownership. Those are the only three 
points of Petitioners' argument. 

Petitioners' brief contains the same arguments 
that were made to the Commission in the rule-making pro- 
ceeding, (Docket No. 18397) that resulted in the adoption 
of new Section 74.1131. In light of the three-year 
divestiture order, Petitioners' case must fall in the absence 
of factual support for immediate divestiture. Thus, even if 
Petitioners had devoted some argument to an explanation of 
why the Commission violated its "case-by-case" diversification 
of control policy (Petitioners' Brief, page 2), the argument 
would be meaningless since there simply is no record of abuse 
to point to. 

Petitioners also repeat the charge that the Commission 
failed to consider their allegations regarding diversification 
policy. A Commission, rather than failing to consider these 


allegations, instead substantially adopted them in its Second 


Repp rt and Order in Docket No. 18397, 23 F.C.C. 2d 816 (1970). 


Since then, it has refused to further accelerate diversifi- 
cation absent evidence of abuse. See Michiana Telecasting 
Corp., F.C.C. 70-108C, _F.C.C.2d_ (October 5, 1970). 


At the time of Commission action authorizing 
Aberdeen Cable's service, there was no existing Commission 
rule or policy prohibiting such action. Moreover, the 
proposed rule was not adopted until some seven months later. 
To impose an ex post facto operation of new 47 C.F-R. 74.1131 
wquld be to violate the effective date provisiond of that 
rule, which prohibits ownership interests that were not in 
existence on July 1, 1970. The Commission, as demonstrated 
by joint Appendix IV & V, has recognized that the remedy of 
divestiture is a drastic one, even if postponed for three 
years, and has therefore established a policy in this very 


case of permitting a cognizable ownership interest to con- 


tinue for a period of three years. | 


3. All Loval Authorizations Were Obtained at the Time of 
the Commission Actions and Appropriate Remedies with 
Respect Thereto are Available in Sout Dakota. 

| 
Finally, although Petitioners again devote no argu- 


| 
rfnt to the question, it should be noted in passing that the 


i 
i¢sue of local authorization is not an appropriate concern 


| 
of this court in this appeal. As the record reflects, the 


Cémmission at the time it authorized Aberdeen Cable's oper- 
ation had uncontroverted evidence that a franchise election 
| 


wgs not required in South Dakota as a pre-conditiion of CATV 


authorization. Subsequently, the Supreme Court of South 
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Dakota on May 7, 1970, reversing the Fifth Judicial Circuit 

of South Dakota, held, even though there is no South Dakota 
statute designating CATV as a public utility, that it is a 
public utility, and since public utilities in South Dakota 
require public referenda, all CATV systems in the state must 
go through a valid referendum election. Aberdeen Cable TV 
Service, Inc. v. City of Aberdeen, 176 N.W. 2d 738 (1970). 

That decision, unprecedented in any other state, is now 
pending before the Supreme Court of the United States (No. 764, 
October, 1970 term). 

The Court is provided with this background for its 
convenience. It is clear, however, that the South Dakota 
proceedings are irrelevant to this appeal. Even if the South 
Dakota Supreme Court decision becomes final, the appropriate 
relief available to TV Signal or any other interested party 
is to be found in South Dakota. It is not the ppitigation of 
the Federal Communications Commission nor of this Court to 
decide whether Aberdeen Cable's business should be shut down 
solely because a local franchise requirement has not been met. 


There are available to interested parties the equitable and 


legal remedies of the South Dakota courts to pursue such 


relief. 
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CONCLUSION 


Aberdeen Cable has been attacked on all fronts by its 


opponents in a frantic effort to remove it from the Aberdeen 


scene. This appeal is just one example of many such efforts. 


As the Court can appreciate, Aberdeen Cable is faced with the 
| 
prespect of a serious setback under existing circumstances, 


ifeit is forced to terminate its interest within three years. 


Aberdeen Cable faces serious financial injury as it is; to be 


forced to terminate its activity prematurely would, we feel, 
be an economic disaster unjustified by any rational measure. 
The Court should affirm the Commission's action. 

Respectfully submitted, 


ABERDEEN CABLE TV 
SERVICE, INC. 


Dow, wohnes & Albertson 
1225 Connecticut Ave., N.W. 
Washington, D. C. 20036 


October 19, 1970 


APPENDIX A 


BEFORE THE 
Federal Communxica 


WASHINGTON, D.C. 


In the Matter of Aberdeen, 
South Dakota, and Authorization : pana 


of Aberdeen TV Cable Service, Inc. File Nos. - 
to Commence CATV Services. NES 
ae A, 


To: The Commission | 6 / 


Tey 


JOINT PETITION FOR RECONSIDERATION 


TV Signal Company of Aberdeen and the Citizens 

Committee Against Monopolization of TV hereby jointly petition 
this Commission for reconsideration of that part of its Order 
(FCC 69-1280, adopted November 19, 1969) authorizing Aberdeen 
Cable TV Service, Inc: (a wholly-owned subsidiary of Midcontinent 
Broadcasting Company) to commence operation of its CATV system 

in Aberdeen, South Dakota and denying the Petition for Special 
Relief filed by the Citizens Committee Against Monopolization 


of TV. 


l. Petitioners believe that the Commission 


is compelled to reconsider that part of its Order of November 
19, 1969 authorizing Aberdeen Cable TV Service, Inc. -- Mid- 
continent Broidcasting -= to commence CATV services in Aberdeen, 
South Dakota. Its proposed rules of December 13, 1968, which 
in part woul. ban cross-ownership of a CATV system and a tele- 
vision station within the Grade B ‘contour of the latter, would 


clearly prohibit any such authorization. 1/ 


1/ Aberdeen is within the Grade B Contour of KDLO-TV 
(Florence-Watertown), of which Midcontinent is the licensee. 


While the Commission stated, in its Order, that its action 
was in no’way designed to foreclose the possibility ene Mid- 
continent would be ordered to cease CATV operations in the 
future (should the Commission decide to adopt its proposed 
cross-ownership ban), it is unlikely that the Commissicn 
would at such time require divestiture by Midcontinent | 
its CATV system in Aberdeen. 1/ 
2. The Commission, according to all public 
indications, is nearing resolution of its rule making alias 
ceeding ig Docket 18397. Indeed, Broadcasting eaganine. 


a most reliable trade publication, reported on November 3, 


1969 (Vol. 77, No. 18) that the General Counsel had already 


recommended to the Commission that the proposed ban Onl exoss= 
ownership within a TV station's Grade B contour be adopted. 
With resolution of the proceeding so near, with adoption of 

the prohibition so likely, and with the remedy of divestiture 
so improbable, Petitioners believe that application of the 
proposed cross-ownership ban on an interim basis would be 
appropriate, and consistent with past Commission practice. 

$ 3. Petitioners also suggest that the Commission 

direct its attention to the posture of Midcontinent's CATV 
activities in Aberdeen and other South Dakota communities, as 


1/ This remedy has, indeed, to Petitioners’ knowledge , rarely 
if ever been utilized by the Commission in similar circumstances. 
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ABERDEEN CABLE TV SERVICE, INC., 


Intervenor 


On Petition For Review of Orders 
of the Federal Communications Commission 


REPLY BRIEF FOR PETITIONERS 


ITIONER 
THEY SEEK 


rvenor argue that Petitioners 

have already ceived t ief which they sought before 
the Commission, and upon the denial of which this petition 

FCC's adoption of its Second 
18397 and rule 74.1131 which, as 
will require divestiture of its 
em within 3 years. Intervenor concludes, 
that Petitioners' arguments are moot. These 
contentions distort Petitioners' position and misconstrue 
the nature of the petition for review. 

When Petitioners filed their petition for review 
in this case, the FCC's CATV-TV cross-ownership ban had not 
yet’ been adopted. The basis of the petition for review was 
that the Commission had abused its permissible range of 


administrative discretion in authorizing CATV services 
° 
a 


: ia : Car . . : . . oe 
inconsistent with its existing media diversification rules 


a 
and, as well, its proposed CATV-TV cross ownership rule. 


Petitioners had asserted before the FCC that authorization 
shouleé be deferred or, alternatively, withheld pending final 


‘ 
action on its cross-ownership rulemaking proposal; thereby, 


5 ~ . ° = | A 
if the Commission adopted the proposed b ublic would 


be completely spared the disadvantages < E ito any cross- 


ownership of CATV and TV within the same community. Subsequent 


e 
adoption of the proposed rules confirms Petitioners' conten- 


ti@ns that authorization of Intervenor to commence CATV 
| 

services in Aberdeen was inconsistent with the public interest. 
| 


Now, however, because the Commission refused to defer autho- 
| 


rization of Intervenor, the community of Aberdeen must, 
| 
according to Respondents and Intervenor, bear the burdens 
| 
An . . | 
ofemedia cross-ownership for a period of three years had 


the FCC deferred authorization, the community of |Aberdeen 
would have been spared entirely of this burden. | 

Petitioners sought absolute prohibition of com- 
mencement of services by See not merely divestiture 
of its operating system after 3 years. Surely, subjection 


a | 
of the community of Aberdeen to CATV-TV cross-ownership 


foy a period of 3 years is not the equivalent of Ino cross- 


ownership at all. As Petitioners have not secured the 
ft. relief, their arguments cannot be considered to have 


| 
be@: rendered moot by the FCC's adoption of its Second 


reBort and Order in Docket 18397. 
2 


1/* Alternatively, Petitioners sought deferral of authorization 

pending final action in Docket 18397, in which case Intervenor 

would have been prevented from commencing service subsequent to 

adoption of the FCC's Second Report and Order. | 
¢ + 


TO DEMONSTRATE ABUSE 
POSITION TO WARRANT 


HEREIN 


Petitioners have 
Intervenor's cross-ownershiy 
(other than divestiture within 
e again, we point out that 
by Petitioners here and before the Commis- 
predicated solely upon the newly adopted CATV-TV 
cross-ownership rule. It is instead based upon the premise 
that the FCC's authorization of Intervenor to commence 
service constituted an abuse of administrative discretion 
and that Intervenor should never have been permitted to 
commence services prior to final action in Docket 18397 as 
of sound administrative judgment. We are not, as 
Respondents and Intervenor intimate, seeking relief (i.e., 
divestiture within 3 years) under the newly adopted §74.1131 
of the FCC rules; we seek (as we sought prior to adoption 
of 74.1131) absolute prohibition. As our requested relief 
is not tied to newly adopted rule 74.1131, Intervenor's 


argument that it is necessary for us to demonstrate actual 


abuse in support of our request is misplaced. 


Iit 


THE LOCAL FRANCHISE ISSUE WAS OF RELEVANCE TO THE 


| 
The Commission has a clear interest in javoiding 


the abrupt withdrawal of viewing services from the public. 


i 
As a corresponding duty, it must avoid the indiscriminate 


authorization of new services which can, in the near future, 
| 
reasonably be expected to be withdrawn. Having been made 


aware that Aberdeen Cable TV's local franchise was disputed, 
| Dakota had 
| 
ruled it invalid, and being aware that the servi¢es which 
it was about to authorize would likely be inconsistent with 
° 
the cross-ownership rule about to be adopted, the Commission's 


ang. that the highest court of the State of South 


authorization of Aberdeen Cable to commence CATV) services 


constituted clear abuse of administrative discretion. 


I 
IV | 


THE PRECEDENTS RELIED UPON BY PETITIONERS 
SUPPORT GRANT OF THE REQUESTED RELIEF 


Petitioners rely, in part, upon the cases of 
iami Broadcasting Company, FCC 63-774, 1 RR2d 43 (1963) 
| 


and Citizens TV Protest Committee v. FCC, 121 U.S. 


D.C. 50, 348 F.2d 56 (1965). Contrary to Intervenor's 


relevance to the subject 


BroacGcasting 


authority over CATV. This observation, we 
believe, strengthens our position that for the Conmission 
to authorize CATV services which were inconsistent with its 
proposed rules was clear abuse of 
sting, the FCC was faced with the 
ownership 


in the absence of any specific rule governing such ownership. 


2 me ; . . . 
The Commission met this problem head-on by stating that Sp ietolin: 


any proceeding, comparative or not, the Commission has an 
obl&gation to determine whether potential grant [authorization] 
a concentration of control of communications 
me@ia inconsistent with the public interest. Clarksburg 
Publishing Co. v. ECC, 96, U.S. App. D.C. 211, 225 F.2d 511i." 


, 


The Commission's adoption of rule 74.1131 and 


Report and Order in Docket No. 18397 confirms that 


CATV-TV cross-ownership in Aberdeen is inconsistent with the 


Ve 
5S 


| 
t; the Commission's conclusion that Intervenor 

| 
proposed new services were in the public interest was, there- 


fore, erroneous and the FCC's authorization of Intexvenor 
to commence services should be overturned. 

In Citizens TV Protest, an even more ahalogous case, 
this Court stated in regard to CATV-TV pmeosceyneashis that 
"the Commission has endorsed joint ownership of broadcast 


and CATV facilities only upon finding that its policy against 


duopoly was inapplicable because special circumstances made 


os 


local service impossible under any other conditions." [Foot- 


note omitted] 121 U.S. App. D.C. at 53, 348 F.2d at 59. 
The Commission presented no such justification in Citizens 
s ee ee mea 
Ty, Protest and, accordingly, this Court reversed the Commis- 
| 


sion's decision and required a hearing on the cyoss-ownership 
| 


issue. No such justification was presented by the Commission 
* 
. | . 
here in authorizing Intervenor's proposed new services. 


Indeed, an alternative source of CATV service to the 
4 i 
community was present at all relevant times. If it was an 


| 
error for the Commission to permit cross-ownership in the 


Citizens TV Protest case, where it was without benefit of 


| 
regulatory guidelines, it must certainly have erred herein 


in authorizing cross-ownership in the face of its existing 
| 
| 
| 
| 
| 
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